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BY TELECOFIER (3£6-2624) AND 3¥ HAHL

Richard B. Smith, Esquits
FPremerger MNotTtiflcation QEfice -
Burzan of Competition -
Fedaral Trade Commiszsion -
Bixth Strest & Peansylvania Avenue, N.u. i
Hashington, D.C. 20580
Dear Dick:

I am writing to confirm the adwvice you gave me last
Friday, July 31st, that the transacticon I described ta yeu then,
and which I describe agsin belew in preater detal:, falls within
~the scope of Section 7A(c) (8] of the Clayten Act, 1b U.C.C.
F18A(c) (6} .

2 Corporation {heveirnafter “A") and B Corporaticm [“B7)]
are both foreign persons. B ard & wholly-owned subpcidiary of B

(“B**) nave ay-eed Lo enter intc o Joint weature rzgarding

vertain ¢f their respective lirer shipping businesses. To this
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end, they have executed & “Framewcrix RAgrazement”, persuant to
which 2 will form a néw foreign corpcration (“C). A and BT will
gach contribule assets teo 0, and B will regelve 58% of Lhe
;oting securitics of 0. A will keep *he other 50% sf the wvoting
sacurivies of C. & and B* are negotiating a “Sharsholders”
Agreement®, which will regulate their relationship with each
otker vis-d-vis the ‘oint vepture. For purposes of this letter,
we are assuming that the farmation of this Scint wventurc would beo
repartable under §14 of the Clzyton Ac unless 1T 1= =xompt undsr
EIA () {6,

Section & of tha Shipping Act of 1984 (the “Rot),
46 U.5.C. App. #1704, r=quires that cerfain agreemertz amang
coean Ccomnon carriers be filed with the Feceral Maritime
Ccommissicon [“FMC"); and %6 (L) of the act, 46 3.5.C. App.
€175 {k), directs the Commlission to reezct any agreenent that
does not meet the regquirvements of §5. The agreenspls thal must
be filed are descrined I §4 of Lhe AclL, £6 U.S.C. App. S1703.

Seclbicn 8{a) of tie Act, 46 T7.3.2. App. §17053(a;,
provides that within ¥ days aerfter an agreement = filed, —he FMC
must transmit 2 notice ot the Ziling to the Federal Register Zor
publicaticn. Sectien &{e), 46 0.5.C. App. §1735(c), provides
that an agreement filed urder €3 Ehall bacone effective on —he

15th day after filing or on tke 3C0th desv efter notice of the
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filing is puslished in the Federal Register, whichewver is .ater,
urless the FMC sither rejectz= the agreemen:- or reguests
additicnal information or daocumentary paterizl. If the *MC makes
guch a reaguest, the agreement bacomes effective uniess the FMC
rejects the zgreement within £5 days after it receiwves all the
additioral information anhd dosumentalby material.

Fira’ly, 87 of the fov, 46 0.3.2. Bpp. §1706, provides
that The antitrust laws do a9t soply to any agroerent that has
been £iled vrnder 85 and kas bocomg offoctive under &6

The stail of the FMC has advised ws Llhat av agreement
befwean A ane B with rezpesclt Lo Lhe jedinl wenture pnust be filed
with the FMC pursaant to §5 of Lhe Act; and A and B* inTend to do
s0. Thus, unless *he agreermsarc is rejected b»y the FKC, that
ggrzement will ke exempt from the antitrust laws pursuant teo &7
ai the act.

As yeu know, $TALS) By of the Clayton Boct pravidss that
a transacticn is exempt from the regulirewmsnts of S57A of the
Clayton Act if It is "specifically exenmpted from the ansitrust
laws by Federal statute it aoproved by a Federzl agency, it
copies of all informaticn ard docunentery metsrial filed wizh
such agency are contemperanectsly filed with tihe Federal Trade
Commissicn and the Assistant Atioroey Genera’.” Wz subrit, ard

you agreed, that 1) the process o he followsd =10 vhe TMC
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carcerning the joint wenture ketween A and B constitutes
approvel of the transaction by a Federal agency sunless, of
tcourse, the TMC rejects the awrsement); and !2) thereforoc, o, B
énd C do not have to fils Fart-Scett-Reding Nolificalkion angd
Feport Forms, but rather necd only file with the FTC and the
Bntitrust Division copies of the intormation and documentaxy
materials tkat they file with the FMC.

While this waz wour tinal concivsiosn, and iz the
position tkat T am confirming, I alse wish —o address the concern
expressed by Pztrick Sharpe of your 0ffize wher I falked with bHim
earlier la=t Triday. 2s he noted, a lezding comnmentary on Jart-
Seott=Roding states:

“Although IMC approval exenpts from the antitrust laws
agreerents between carriers that orezate an ongoing
arrangernsat in which the parties itndertzke continuing
responsibilities {and thus requirs continuous FMC
supervisgien), tke Jupreme Court has held that the FMC
does not have the aulhority T2 exerps one-Tima
acquisitior agreemenis ihat result in one of the
contracting parties cocasing To exist. Thus, even wien
an acquisition of assets o7 vobing secarities, ox

a nerger is subject to the Shipping Ast of 1916 and is
approvec by the FMC, it is rol exempl puzsusnt Lo
S3ecticn YA(c! [(6) and thus iz subject to the
notificaticn and waiting oericd reoguirements of
Section 7A, urless ntherwize exerpTed by the AczT.

*inge Shipping Act of 14984 provides imnonity fram
the antitrust Tows for certain agreements Ziled with
the FMC relating to internarieral shipeping. The act
dogs not apoly To scculsiticns of assess or wvoting
Securities acd doss not exemnt acouisizicns or mergess
Ireo =ccilon 7A reguiremenzs.”
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5. &xinn, et al., Acguisitiocns Under Lhe dart-Scobt—Jodings

Arntitrust Improvements Rot SE. 06f3] [1ii] al 6-47-6-4B (1305

{citations omitteqd), Beoeoarse of this ‘nterprastation of the
£nterplay between §728 of the Clayton Ret and the Shipping Act of
1984, Patrick questioned whether the joint wvenlurc botlween A and
B* would be exenp: under STA(C] (6] .

I note first tkat perhaps Messrs. 8« nn, Frogg, et al.
did not intend to inclade The Zarmaticr of Jjoirnt wentures amang
the “acgquisiticns of sssetsz or veting securities” to which,
according to them, the Shipping Act of 1984 dozz not apply (and
its predecesscr, the Shipping Reot of 1216, did not cpplyi.  If
50, their discussion is sirply inapplicolble herc.,  Tf, howoweor,
chey intended to include all deoint wentures in their axempbion
from the Snhipping Zct ot 1984, they were simply mistsken.

The case upon which :hew rely, FMC v, Szabtrain Lines,

Inc., 411 7.5, 726 (1972), invclved the acquisition by one zcean
shipping compasny of all the assels cof another, leaving ths seller
“as a shell cerpeoration wholly withcut asgets.”  Td. a7 730, The
quezticn befare the Ccourt was “whether a contract which ma.ls for
the acguisitisn 5f all the assets of one carrier by another
carrier and which creslesx no orgeolng obligations Is an
‘agreement’ within the meaning of this sectien [of the Shippine

Act]™, and Thus subject to “iling with the FMO and eXempt from
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the antitrust laws. Id. at 728. The Court ultimately concluded
that such ocontrasrs are not agreements chat must ne filed, and
thkus are not exempt from the antitrust laws.

Pags Messrs. Axiun, Fogy, =t al., the Court c<id rot

hold, or even suggest, that there are any agreements subject to
filing undcr the Shioping Act that would net be excmpt from the
antikbrust Zaws, It held LhzL the agreemenl belore it was ool
subjuect Lo Lhe Shippince Acl, and Lherafore was not adesnp” from
the artitrust laws.

Farthermore, in rzachking this conclusion with respect
to the agreement helore Zt, tThe Sunreme Court repeatedly siressad
zha facT that one of the two partiss to tThat agreemant would hevs
na angoling responsibilities under the agreement. Indesec, The
Court held that “Coadress 1aternded to Invest the [Federal
Maritipe! Comcission witlh jurisdiction owver only Lhozg
agreements, or those portions of agresmants, which createc
cogoing rights and resporsib:lities and which, therefore,
necessitated contiruous Commisslon suparvision.”  Td. at 729,

The agreement botWweon 2 anc B, by coatrast, impases contincine
responsibilicies aporn cach party, ernd provides far continuing
participation by cach party in the management of the joins
vwanture. Morecwver, A ans 2* will ceontinus to exist as

independent, opereiing entities after the formction ol theixr
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Joint wventure. Thus, 3eatrein does not exempt the agrosment
between A and B* from the Shipping Act of 19584, oy in any way
even siggest thaht the agreamert beitween A end BT wWwill nol be
éxempt from the antitrust laws if h.‘Lt.‘L‘ nobt rejeclad by Lhe FMC.

Flease ¢all me, a if weou have any gquesticns
about what I have written, or about the transactlon T nave
described. In accordance with the standard practice of the
Froemerger Motification Office, uniess I tear otherwisc from you
within 3 busingss days after we deliver this letter to wvou di.e..
oy the ¢lose of business con Wednesday, Avgust 12th], wo will
procesed on the basis that the Premcrger Notilicalicn 2Lfice
agrees thal Lhe ioinl wenture of A and B* {4lls wicthin Lhe scope
of §7A(c) 6] of the Clavton Act; and therefore A, 2 and © will
nol £ile Harst-SJooti-Rodino Motitication anc Report Forns, but
ratker will File with the 7TC and thae AnTitrust Nivisior only tha
information and documeantary material that they file with the TMC.

I again thank you and Patiick for the time you spent
discussing this watter with me last Friday.

Best renards.
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of this Art to the Cede, see Bhort Tiue note set ool
under pection 1311 of Tilie 15 nod Tahles.
AMYRTMERTS

19bi—Far. [6)L8), Fub, L. BB-309. § 11400 lruseried
proviabor that “coramon cartier nel Lnclodes cammon
tutrier ergART fo ooenn dmnsporiaclon by foery beat,
aoran Eeamp, orF chendeal pareel-tacker, wedd defined
“chettilegl phicel-ienker''.

Par, {182, Pub, i» 30307, § 1102), suruck oot ' bot
the berm dees 0ot lorlade onk eterwged 1o oerun Lenres
ertatlon by [Ty BOAT OF OCAAD tyATADT ATLer
"eommeon cartier'.

Fecrron Rerzeern To in OTEIR SECTIONS
Thin secblon |= reforred booin seelions 12408, 1767a.

17108, 180T of this Appemdix; tlole 18 sestine: 1841; Litle
40 zechlon 5001,

§ 1703, Agresmentn wlihin seope of chapler
18} Clzedn common carriera

This chapter applies o egreements by or
AmOhE Ofean OTHDOND PETTiES (o—

(1) discuss, fix, or regulste transporistion
rates, including threugh rates, catgo Rpace ae-
qommnadstions, ad ocher eonditions of secw
1]

12) pod? or apportion traffis, revenues, ear-
inge, ar losses:

[}] allot ports or restrict or otherwdse regy-
late tha number 2nd chargeter of spilings be-
THEED POris;

141 Hmit or regulate the vglume or charac-
ter of cargo or passenger (raffic ta be carrind;

i5) angage in exclusive, preferential, or co-
operailve  working arrangements  among
Lhemselves or with one or more marine termi-
&l ORPETATOTE OF NON-YeaEel-Cherating comirian
carTiers;

63 control, regulate, or preveilt eompetition
In intemationad acean transportation: and

(7} regulate or prohiblt thelr use of service
SOTTERCES.

(b} Maripe terminel aperators

This chepter applise ta agreements tto the
extent the agrestnents Myalve oseal PTafspor-
tarion b the fursipn rommerce of ehe Foited
Blaleq) among marine terminal cperators and
AMGRE 452 oF more Toarine terminal gperators
end ane or mare QCean Cemmon earrers to—

(1) dlstuss, fix, or regutale rakes ar ather
conditioneg pf service; and
(2} engage N exclusiva, brafeérential, ar co-
DRerative WoOrKing ArTANEEMeTIta.
Teh Aequlsitions

This chapter foes oot apply to an acqulsition
by eny perspn, direcily ar indirecily, of any
voting securlty or assets of any other perzan,

{Pub. L, BE-237, [ 4, Mar. 20, 1384, 98 Stat. 70}
Beeriomr Reremfieg 1o In Crrajes SepPophis

This seviion ks referred Lo In seclion 17 of this Ap-
pendix,

AT, Apreemenia
1a) Flling requirements

A true copr of every agreement entered into
with respect fo b secivity descrbed in secllon
1703ta) or () of thiz Appendix shall be flled
with the Commiesion, exeept agreemenis relat-

od Lo Lranspoeriation to be performed within ar
belween forelgn eounirles and agreements
among comman carriets to estabiliah. operate,
o7 malnksln & marine lerminal in tha United
Staces. Ih the ease of ko Oral RETECIIENt, o ran-
plete memprandum specifying ln detall the sub-
stance o! the agreement shall ke fled. The
LCommisgion may by requiation prestribe the
Iorm and marer Ln which an agreement shell
be Hled and the additions] Information and
documenis necessary to evaluate the agree-
ment,

(b Conilferenee Bgreements

Each conference agrgemenl muat—

(I} state fes purpose;

{2} provide reasoneble and equal terms and
canditions for admission and readmission to
conferensse  membership  for  any  ocean
commnan carrier wijling to serve the partlcular
trades or rawte;

t3) permit any merober tn withdraw fram
conlerenoe:  meombeship Upen  ressonable
noter withoot penalty.

{4} a1 the requast of any member, raguire
an independent nevtral body to police fully
the cobligetlons of the conferepee and Hs
merahars;

151 prohibit the conference from engaging
it condtet profiblted by ssetion 17090621 or
(4} of this Appendiz;

(83 provide fur a cohsullallpn prosess de-
signed 0 promote—

(A) cammearsial resclution of disputss, and
(B eooperation with shuppers in prevent-
kng and eliminaling malpraclioes;
17) getablish procedures for promptly and
falrly eonsidering shipbers’ requests and cor:
rraints: and
18] provide that any member of the confer-
enge may take indgperclent action ton any
rate oc servioe tuin Tequired to be Tded Ina
tatitf nnder rection AT0Tie) of this Appandlx
Upon nol mote thag 10 ealeadut days naties
0 the conference and thai the conference
will ineluede the new rate or service ltem n iz
arft far nse by that member, effertire no
later then 10 calendar deys after receipt of
the notice. and by any pther member thet ho-
Hiles the conderence that it elects to sdopt
the independent rate or kervice item ot or
altet (16 efleetlye deate, it leu of the existing
conference tariff provisicm dor thal mwe oo
service ltem,
(e} lnteresference agreements

Each agreemenl between carrlers nol mem-
pers of the same conderenes must provige the
right of independent action for emch carmier.
Each agreementt betwecd corleréiioes Wilst pro-
vide the right of |nd.P‘penﬂEI'Lt action for gach
eonferenes.

{d} Awscanmient mgres ments

Assearment agTremants zhall be filad with the
Commlssiot and betoine eMfective oo [Hlog. The
Comenisslon ahall therealter. upon complaint
filed within 2 years of the date of the agTes
ment, disapprove, cancel, or modlfy any such
agreemenl, or charge or esneazment parsuant
thercto, Lhal 1L fhnds, sfter ootice atid henpring.






