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June 26, 1998

-

Via Facsimile

Richard B. Smith, Eug.
Premeryger Notification Difice
U.5. Federal Trade Commission
&00 Pennsylvania Avenae, N.W.
Washington, D.C. 20580

Re: Ordinary Course of Business BExempiion
Dear Dick:

A client proposes 1o enler into the transaction described belaw, which I believe
may be exempt [ram premerger notification requirements ag a transaction in the
ordinary course of business. After you have had an oppurtunity to review the
description of the ttahsaction and my comnmerts, I would lke to speak with you to
confirm that the Staff agrees that the transaction is exempdt.

The transaction involves the sale of rights to service residendial first
mortgages. The servicing rights are being sold separately from the
“ifiderlying mortgage notes, Seller is a commerdial bank that, in the
regular course of its business, makes loans secured by fmst and junior
martgages on commerdal and residental property. Seller also, in the
regular course of its business, has sold the rights to service residential
mortgage loans. Buyer is a mortgage banking subsidiary of a bank and
regularly acquires mortgage servicing rights.
Seller has made the dedsion that it ne lnnger wants to service frst
mortgages on residential properties. In this transaction, Seller will transfer
to Buyer all residental first mortgage servicing rights that Seller gervices
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om the effective date of the agreement. However, Seller will cantinue to
hold titie toa la:tge pmtfolin of other first mortgage servicing zights that

i

theee other first mortgage sexvicing righis in a later transacﬂon But even
after the second sale, Seller will remain in the mortgage servicing b business.
Seller will continue to criginate both commerdial and residential foans
secured by {irst and junior mortgages, and will continue to service loans of
each type other than residential first mortgage loans. ™

Seller's decision to cease servicing resldentisl finst mortgages
preceded a merger last summer with another financial imstitution. As part
uof that merger, the Seller acquired merged entity’s commercial and
residential mortgage servicityg operations at a particular non-retail office
location. Based wpon its prior decision, Scller marde arrangements ta
divest the residental first martgage portfolio and sensolidate its
commetcial mortgage servicing operations to a separate location, Seller
alse decided to el the non-retail office location it had acquired through
the merger, dispose of the real estate, und redeploy useable asscts such as
desks and computers.

Althoagh Seller’s mortgage servicing operations ocour at mulijple
locations, all of Sellers’ residential first mortgage servicing takes place at this one
Jocation., A Emgie staff at that location handles both residential and commerdal
first morigages. In other words, the staff within this looation is not orgam;’ed
into separate units paged om the type of rights being serviced. The staff handling
the rights being sold alsa handle other types of fights—comemnercial first mortgage
servicing rights—which arc not the subject of this transaction.

It is my understanding that the sale of mortgage servicng rights among financial
institutions is generally considered to be a transaction eligible for treatment under the
ordinary course of business exemptiom under Section ZA(c){1) and Rule B02.1. The
question seems to be whether (i) Seller’s intention that it will ne longer service
residentiz] first mottgage loans or (ii) the related abandenment of a non-retail office
loeation makes the ordinary course of business exemption inapplicable to this
transaction. As to the first point, i is my understanding that the staff has previonshy
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takun the pum‘h.m that simply ceasing to service certain types of mortgage foans will
not, by ifself, make a transaction ineligible for the ordinary course exemption where the
institution will continue to service other ﬂg}ves of f morigage L loans. In the laniguage of
Rule 802 1, the seller in such clreurnstances iz ot viowad a8 discontinuing a “business
undertaking ” The fact that the Seller in guesbon here will continue to hald fitle to a
substantial volume of residential first mortgage servicing tighis after this fransaction

shonld make it even more Bkely that this trangachon would be eligible for an oréinary
course of business exempiion.

For a combinaton ot reasons, the fact that Seller will also cease operating at this
particular locetion shonld not take the transaction outside of the ordiuary course of
bustness exemption. As an sitial malter, while the transaction and the dedsion to dose
the location are in some sense related, ane did not follow necessarly from the other.
Having decided to sell its residential first mortgage servicing rights, Seller could have
dedded to continue its commerdal first mortgage servicing functions there. Doing s0
watld not have been efficient, however. Therefore, those operations will be transferred
to apother lacation. In the language of the Statement of Bagis and Purpose, because the
decisions abont the location and the sala were made independently of one ancother, the
location carunot be paid to be clasing “as a result of the sale.” (Nor can the sale be said to
be occurring "as a result of” the decsion to close the location.)

Based un this, [ am hopefu] that the Staff will agree that the transacton would be
exempt under Section 7A(c)(1) and Rule 802.1. In order to confirm that the Staff coneurs
with this eonelusion, [ will plan to call and discuss the matter with you. If you would
like to call with any questicns or comments, please feel free to do go.

Thank you very much for your attention.
Very trul e
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