March 31, 1995

Richard B. 2mith, Esd., 7=
Federal Trade Commissicn, SR
Premerger Notification Ofiice,
Room 303,
&th S7reet & Fennsylwania Ave., k.W., .
Washingtan, D.C. Z20&58C. o

Dzar Mr. Smith:

I am writing teo memorialize cur telephone
conversation =g i o lywing e and
concetning the
ity of the § Ta{c){ LB investmernt
exerpticn to the purchase of comncn steck by various
independent power producers sg"1. The facts ws
discussed are as follows:

%a Hew York utility, has entered inte a
Master Re ring Agreement (the "MRA") with 15 IPFFs witk
rgspect tao 28 abowve market power purchase agresnents
{"PEAS"}, pursuant to which such ZPAs will be terminated,
amended or restated in exchange for approximstely

£3.6 killion in cash, 42.% million shares of Common
Stock and a series of fixed price awap contra w This pocl
of consideration } llocated amerg the various IPPeE on
terms unknown to ﬁ as well as the individual ZIPFEs.

Althoughqis dnawarce of whig¢h IPPs are acguiring Commen
Stock, it doed Xnew that twelve IPPs will be receiwving steocokx
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and that no IPP will own, fellowing the closing of the MHEA,
more than 5% of the then cutstanding Common Stock, except
far one group of affiliatea IPEs whick will hold no ore

than 5.6% of the then cutstanding Cotunon Stock. is
reguired to file a shelf registratlion statement S0 that the
IPPs can, 1f they wish, immediately resell the Jael ey s ko

Stock they will acquire, which will censtitute 10 Che
aggregate approximately 23% of the then cutstanding Common
Stock. haz been tcld that apprezimately half of the
IPEs pire y plar to sell their shares immediately.

Commen Stock is presently trading in the 512-13
range.

Hand thke IPPs believe that, assuming thne IPEs
individua ave the appropriate inveatment intert, their
zegquisitions of stoek would bz exempt from filing
requirements un e Hart-8cott-Rodine Antifrust
improvements Ect of 1376, as amended, pursuant =zo § 7A{c) ()
af this Act and § B02.9 of the Premerger Wotificatien Rules.
Cbvicusly, should any individual IPP's investmen: intent
subsequently change, a filing wowld be reguired pricr ©o the
acguisttion of any additional sharss. Im furtherarce of the
conszlusion that no filings will be required, we additionally
noted the following:

1. Each IPP who will receive 2% or meore of the
Common Stock pursuant to the MRA iz required to sicn a
S yedar standstill prohibitling them f-om seeking to acguire
contral of F acquiring more than an additiona’ 5% of the
outstanding stock (with an abseolute limit of 9.3%) or acting
to control or its managerment, board of directors,
pclicies o crairs. All shares held by such 2% holders
will b= voted on a pass-through basis (g.g., in the same
percentages as all other helders), except for certain
extracrdinary transactions and, when there is a pending
propnsal to acguire for directors.

2. In approwving the MRA, the Hew York Public
Service Commission [(the "PSC"Y, In its written order dated
March 20, 1988, stated, in reaponse to the objections of one
intervenor to- issuing Common Stoeck te the IPPs, that
the "proponents have copvincingly demonstrated that the
[IPPs] cannot uge thelir combined interests in the comparny fo
impreoperly influence its operations. Were they to attempt
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te de so, we would investigate any sach clrcumstances and
taxe proper steps to preclude improper manipuiations of the
competitive market.™

2. Ar with cther New York State utilities,
is being reguired by the PSC to auction its non-nuclear
generation facilities, and if a statewide npclear operating
company 1s not established, to files a detailed plan
analyzing other preposalsz regarding its nuclear facilities
inelwding feasibility of an auction, trapsfer and/er
divestiture. Thus, the P5C is requiring*to exit the
nen-naclear electric power generation business in which the
IPEs have engaged in the past and in wiich some may continue
to engage in the future.

4. By we finslly noted con cur call, the MRA did
permit the fellewing IPP input intoc the selection of two
dirgctors ta fill twe vacancies on 5 board: and
the IPPs jointly selected a nationzlly recognized executive
search firm who develeoped a list of gqualified indiwviduals

unaffiilaved with either&or any IPD, Whila! anr
the IPPs were freze to ma gestions, theo searc rm had
the sols determinaticn of Ich individcals werc on the
list. From that list,#ﬂnd the IPPa mutually agreed oo
a final list of 10 indl uais, with to fill its tweo
vacancies from that list (which ing, altheugh ke
identity of the two individuals rnown to the IPPa).

trice elected for a three year term at the 1298 annual
meeting, there is no further aireement with the IFEs with

respect te directers. Boeth ahd the IPFs fzal this
iimtted input into the sele af totally unaffijiated
nominess shouild not affect the exemptlon available under
§ VAlc)(2) and § 802,92,

Based on the above facts, you expressed the
initial view, subject to review of this letter, that che
1PE="' acguisitiona of- common stock pursusnt tc the MRA
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would be exempt frem Hart-Scott filirng requirements under

§ TA(c) {9} acd § B02.9, Piesse call me at*
or if you disagres w
confrtusian that th 151C10 would ke exempt.
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