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F AXCLISIVE DYB OF THE INDIVIDUAL Ok ENTTTY TO WHOM IT It
TRESSED AND MAY CONTAIN INFOURMATION THAT IS FROPRIETARY
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Johp Patrick Sharpe

Premerger Notification Offjes

Burean of Competition

Sixth & Pennsylvanis Avenue, N W.
"Room 303

Washington, DC 20580

Re:  Premerger Notificetion Requirsments Under the Hart-Scott-Redine Anttrost
LintproYements Act of 1976, as smepded (the “Act')

Dear Mr. Shurpe:

1 2m writing (o you to confirm our view that a Notification and Reporr Forro is not
required to be filed in conpection with ao¥ of the trapsactions described below. Where
applicable, I have sct forth the roason that 2 particular trapsaction does oot give rise to a
reportable event under the Act, In addition, to eseist yon in conmidering our analysis, [ have
atiached exhibits depicting the various trapsactions,

/No ‘{:l‘:n Wﬂ,?ff—zu:fﬁbé,'@f‘ ”lf'
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XYZ LLC is an existing Limited linblity company thst controls a anmber of operaning
buyincsses, gach of which is conducted throuwgh a separate wholly-owned torporate subsidiary

of XYZ LLC. XYZ LLC, which is its own ultimate parent entity, has tota] assets an &
consolidatad Basis in excess of 3100 million.

Farmation of New LLC (Exhikit A)

Three individuals who are interest holders in XYZ LLLC have formed XYZ Inc. in
contemplation of the iranssctions described below involving Target Ioc. (the "Tuarget
Acquisition™. XYZ Inc. is its own ultimate parent entity snd will not have a repulasly prepgred
balance sheet prior fu e consummation of the Target Acquisition, ~ mhf;;;?;{fzﬁk

XYZ Ine. will form 2 wholly-owned limited Habllity company ("New LLC" i
conteropletion of the Target Acquisition. New LLC's gperating sgreement will provide that a
corporate maneagement compaty ("Manage;"), with no ownership ioterest in New LLC, will
serve as manaper of New LLC, and New LLC will nat have an indapendent board of directors
{or functional equivalent) elecicd by the members. The same parsons whoe are owners of New
LLC will be sharehalders of Manager and will slect directors of Manapger, all of whom will be
msiders. New LLC will be capitalized with $150,000 by XYZ Inc. In addition, XYZ LLC will
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loan $31 molllion, and ancther invesior will loan §15 million, to New LLC, sach lovan to be mads
in exchange for a subordinated note that is convertible into intereats in New LLC. Floally, New
LLC will barrow $154. % million from a syndicate of instimtional lepders.

Analysis. None of the steps taken jn connectinn with the forroetion and capitalization
of New L1.C is reportable. Oiven the pature of the interests 1o New LI and the mapagement / Ju
termd of is operatng agrecmeent, New LLC should be regarded 5 a partmership and rpot a v
corporate entity, Therefore, no voting securities have been issued, Furthermore, the formation
of 8 wholly-owned subsidiary would not be reporteble in either case.

Acquisition of Target (Exhibit B)

Mew LLC will loan $200.5 million {sll of whkich has been coniribuled as descrited ahove)
to XYZ Inc. XYZ Inc., n turn, will purchess aif of the cutstanding capital steek of Target Inc.
from Seller in consideration for $200.5 millidn in cash apd the jwsnance of & promissory note
in the amoyot of $53,4 millien 1o Ssller.

Analysis. XYZ Inc. has ne regularly prepared balance shepr and less than $10 million
in toral assets, excluding the proceeds of the loan from New LLC, which proceeds will he nsed ) hie
to Rind the Target Acquisition. Accordingly, tnder Rule 801.311{¢), XYZ foc. does not mee:

the size-of-the-person test, and (he stock aequisition is not reportable.
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g ﬁq_ffférmgh{' Q':‘E G.SM*‘:M(. L{d

At this point, both Tarpget Ing. and New LLC are wholly-owned by XYZ Inc. XYZ Inc. €
intends next to merge these two wholly-owned entities by ceniributing 100% of the cepital stock \
of Target Inc. to New LLC in exchange for (i) the assomption of the $52.4 promissory nole

owed By XYZ Inc. to Seller and {ii} the capecc/lation of the $200.5 million pote due Sam XYZ \

Combibnation of Tarpet snd New LLC (Exhibit C L

Ing. fo New L1.C. Tarpet Ine. would then be merged into New LLC with Naw LLC surviving
the merger. Following the merger, New LLC wilt pay the $53.4 million note ta Seller using
cash held by Target Ing. prior to such merger.

Analysis. The exemplion for lotraperson Iransactions applies only to tunsactions in
which the acquired and acquiring person are deemed to be the same persan by reason of haldings
of yoting securiti=s. Ilowever, it i8 oor undersianding that the staff hsa interpreted the
intraperson exemption e apply o circemstances in which the acquired and acquiring peraon are
deerned to be the seme person as a result of 100% owperehip intercst4n a limited lisbiliny
cormpany. Thus, since bath Tsrget Ing. and New L1.C are destned to he the aame person a3 a
result of XYZ Inc.’s 100% ownership interest in both entilies, the foregoing transaclions ars
exempt from filing.
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Conversion of Convertihle Notea {Exhibit D)
The convertible notes of New LLC held by XYZ L1.C and the other investors then wonld

ke converted info interests in New LLC. After giving effect to such conversion, the ownsrship
of New LLC would bz as follows:

XYZ Inc. 0.1%
XYZ LLC R0.9
Ohber [nvestors 19.0
Analysts, As noted abave, the New LLC operating agreemnent assigns menageracnt
responsibility to e managing mefpber, and New LLC will pot hove an irdepeadent bourd of
directors {or tunctional equivalent} elected by the memhers. Accordingly, New 1.LC should be DK'
regarded g5 a hip -like eatity and oot a cotporate entity, in which cace, the New LLC

mferests would not constilute Yofing securities. Therefore, the conversion of the patcs into New
LLC interests would nol be reportable, Fathermore, ne person will be deemed 1o ecquijre the
underlying assets of New L1.C since no person will hold 100% of the New LLC interests,

Exchange of New LLC Interests for XYZ L1.C Interests {Exhibits E and ¥)

XYZ Inc. will comribute its interssts in New LLC w XYZ LLC in exchaage for an
imerest in XYZ LLC, Thid ioterest will be a pew series (Series F) that will convey to XYZ Inc.
the right to designate a manager to manage the operations of New LLC on behalf of XYZ LLC.
The current expectation is that Manzger will designate a person who is an “iosider" - 15, a
person who is 2 shareholder znd director of XYZ Inc, Currently, there are outstanding Series
A through E intergsts jon XYZ LLC. Eagh series conveys to its hold=rs the 1ight 1o designate
4 manager of XYZ LLC who is delegated anthority under the XYZ L1.C operating sgreement
1o mgnage, on behalf af XYZ LLC, a corresponding business owned by XYZ LLC (i.e., tdirect | ok
the long-tery planning and deisjog making of snch business). As a result, XYZ LLC will hold
approximately Bl% of the outstanding intereste in Wew LLC. Exhibit P sete forth the fmal
situcture resulting fraom these (ransactions.

Analysils. XYZ Inc. will not own 100% of the LLC interests in XYZ2 1LI.C, nor will
XYZ LLC own 100% of the New LLC interests, Accordingly, neither the issuance of the Scrics 0'{‘
F interests in XYZ LLC o XYZ Inc. por the contribution of the interests in New LLC by XYZ
Ing, to XYZ LLC is reportable since neither would be deemed to convey the underiying assets ¥
of the subject LLC. -
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For the forepoing ressons, we do not believe thet any of the parties to these transactions
are required to file a Notificatien end Repott Form under the Act with Tespect to any of these
ransactions. If you have any questions or comments regarding our conclusione, please call me
at the above-roferenced telephone pumber. Thenk you in advance for your prompt consideration
of thess marters.
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