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Richard B. Smith

Premerper Notification Office
.8 Federal Trade Commission
&0 Pennsylvania Avenus, NW.
Washington, D.C. 20380

Re:  Qrdinasy Covrse of Business Exemption
Dreur Dick.

A clicnt propascs o enter ing the wansaction deseribed below, which I believe
would be exempt from premerger notification requirements. After you Lave had an
QppoTTunity o review the deseription of the tansaction and my comaments, Twould like 1o
spraly with you to conginm thar the SafT concurs with my conclusioo.,

The ansaction invalves the sale of third party mortgage
servicing rights, 1e., servicing nghts tha: are being sold
scparately from the wderlying mortgage notes. Seller is a
homebulder thar rakes back mortgazes 1 the course of
selling its homes and also originates mortgagss ouside of
5 homea bulding operations. Seller has 4 mortoape
servicing operation that services these mortgapes. From
time to ume, Seller bas also acquired third puty servicing
nights that it adrmimistered through its mortgase servicing
operation. In order 1o generate capital for its home building
business, Seller regularly sells asscis from is mortgage
portfoliv. These assets include third party serviclng tights,
mortgage noles that canry servicing righrs, and mortzage
notes sold “service released” (Lo, where Seller retains or
zeparately’ sells the servicing rights). Buyet is a mongage
barking subsidiary of a bank aed regularly acquites third
pary merteage servicing rights. -
Scller has made the decision that it ne Jonger wants 10 hald
the mejodty of it2 thivd party mortgage senvicing nights. 1n
this transacdon Seller will transfar to Buyer most of it
remnainins third party servicing rights. Seller is not,
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however, cxiting the martgape servicing business. Seller is
remining a small amount of thied party serviciag righis.
Seller is not selling the servicing rights to the mertgages in
which it continues ta bald the underlying mortgage note
and will continue to origizatc mortzages and te service
those maorigaces while 1L holds the notes. Ln additum, Seller
will continue 1o regularly sell thud party servicing nghts,
morteaze noies that carry servicing rights, and “service
reicaszed” merteage notes. Finally, when mortgage notes
are sald, Seller will continue to service them on a third
party hasis for some inferm period following the sale,

As a result of this sale, Seller anticipates that its overall
mortgage servicing needs will decline  As a copsequence,
some of the staff from jts mongage servicing operations
will by either fermernated or redeploved to other operztions.
However, Seller’s mortgage servicing business is not
orzanized in such a way that third party morteage servicing
functions we handled by an crounizational weit that is
distinct from the staff that handfes other mortgage servicing
functions. The staff to be terminated or redeploved could
not be characterized as the “third party meorteage sarvicing
sraff

Az an iniftal mattzr. it is my understanding that the zale of mortgaze senizing
nzhts would be treated by the Staff as the sale of “goods™ for purposes of the grdinary
course of business exemnption under Section 7afc)(1). See ABA Premerger Notification
Manual, Interpretation 20, Also by analogy to Interpretation 20, it appears clear that such
usnel transfery are eligible for exemption Under the ordinary course of business
exemption. The question seems to be whether Seller’s intention that it will ne Janger
hold sigmiticant amounts of third party servicing rights tor cxtended periods of time!
makes the ordinacy conree of buzsiness exemption inapplicable to Wis transaction.  That
question, however, 2ppears w be resclved by reference to Interpretation 23 in the
Premerger Notjfication Mamial, That interpretation confimms the relavance of a seller’s
argamzational stracture in determining whether a transection invelves the sake of all or
ubstantialiy ell the awdets of an operating unit.

; A noeed, even after the sale the Selier Wil continue o perforin some thind party servicine
funehons. L, the Seller is not fully dizcontinuing its third party servicing operations & & resale of this
Lransaction,
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As noted above, Seller docs net have 2 “thard party mortyusge servicing umt™ The
third pariy mortgage servicing functions are carried out by the same swaff that has
handled, and will contmue to bandle, afl moregage servicing for Saller. This staff, in its
reduced form, will continne 1o perform all the fonetions that it performed prior 1o the

_transaciion, e, generating mortgages, servicing mortgages (including some thivd party
sarvicing), and selling both marigage notes and mortgage servicing rights. The only
difference will be that when futers morgare notes are sold, that sale will always either
include the correzponding, servieing rights ar Wil roughly coincide with a separate sale of
those servicing righis.

Bazed an this, I believe that the ransaction would be exempt under Secton
Fale}1). I wonld, however, like o confinm that the Staff coneurs with that sonelusion. |
will plan to eall today or tornorrow in arder te diseuss the matter with you, If voa would
like to eall with any questions or comments, pizase feel free o do 5o

Thank you very much for your attention. |
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