ol (k) 83451

Mapch 2, 1998

Via Facsimiik

My, Richard Smith,

Allorney

Federal Trade Crinmission
Premerger Notification Otfice
Room 300

5th and Pennsylvunis Avenns, N W
Washingron, 1.C, 20580

Drear Mr. Smith:

This will eonfirm our conversation on Februay 17, relative to e control pravisions ol
the Hart-Scotl-Roding Anutrust Tmprovernents Aot (the "TISR Act™} aud the twgulations
promulgated thercunder {the "HSR Regulations"),

We discussed the followimg hypothetical situation:  Usmpany A, a trelgn dssoer, has
several hilhon dollars of sules sl wisets o the United States.  Cocopany A owns 3045 of (he
izsucd and outsianding veting securities of Compapy H. another toreign issuer  Company B has
no a%se1s in qr 2ales inoor inio the United States. Howewer, Company B owns 40% of Compauy
C. znother fuleign jzsueT, which hus approximatcly 5300 million dollars of non-manufacturing
siles i oor info the Lnited Stares. Commpany A proposes W acquire e rema@ining vouiog
securities of Company B which it does oot cermently own,

Under the taws of the country 1in which Company A, Company B and Company C are
organized, Commpany B is deemed o fizve de tactn conarnl of Company O by reason of the fact
that the voies cast by Company B ar recewt mectings of Cumpany s sharcholders have
vonstiluied over 0% af the toril votes cast by Company C sharclmllers presenl and vningt al
the shareholder meeting. This de furva comreo] reaudts from the faci that many of Comnpany C's
shareholders have not atended and vored at Company s meetings of U's sharehalders.

We discussed the question whether the HSR Act and the HSR Keguolations would reguire
Company A to file a premerger netification filisg o Sonmeclion with s acquisition of the
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oulstanding votng securities of Company B ihai Company A does not cutrently own., As we
discussed, the unswer ko this question would fuen, o parl, on the answer i anather guestion,
i.e., whether Company B coarrols Company C.

As [ undersrood your respnmse, you stated that the Federzl Trade Commission Premerger
Natification Dffice interprets 16 C.F. R § 801,1(b) as establishing a bright line rule of Unted
slates Jaw for regolution of questions ol control under the HSK Act and HER Regulafions
Unider this rule, conrvol by one entity aver apother enrity will be conferred in onc of the
follewing three ways: (1) direct vwnership by once entity of 30% or more af the issued and
outstanding voting secucilies of the other endty; (2) possession by the first entity of the
contractlal rght to designate SU% orosnore of the members of the boand of directors of the
second entity; or (3} 2 combination of sufficienr voting rights and conuactual power 1 vote the
shares owned by third parties fo give |he first entity the right w elect 30% or more of the board
aof dirgutors of the other eptry.

Lo terms of contraciual righls io vole, vou stated that an jrrcvecable proxy would be the
modt obviols form of such a contracmal righl and that such contracrual rights could non be
inferred from patierns of conduct er relationships existing hetween the parlics. You emphasized
that there must be 4 very clear-cut apreement reflecting the power (0 vole Lhe shares o gueslion.
The tact that the taws of the coumry where the issuers were organized decined the Frsi enniry
W have de tacto conirol of Lhe ofller entity was not relevant for purposes of the HSE Acr and
the HSR Rcgulations.

Thus, a= Company B owned ooly 0% of the votunpg securities of Company € and Jid
not heve any conlractuad rights to vowe the other shares of Company C, you concluded ar .
Company B did not contrel Clompany . As such, you concluded Further, for purpnses af . -
Company A's acquizition of Company B, that the sales ot Company € m or into the United
States would not he imputed w0 Company H 10 determining Cotopary B's tota) sales in or into’
the Elnited Srares 17 Cumpany B does nat have the requisite sales or ussets in or e the United .
States, the acquisition of its voting sceuritics by Counpany A would oot be reporlable upder the ™
HSR Act. Please call e at (202% §72-53 75, 1t 1 have misstated your interpretation of the HSR
Act and HSR Repulatioos to thiz possible acquisinon of Company B by Company A.
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