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February 20, 1958
¥ia Faceimjle
Richard B. Smith, Esq.,
Premerger Notiicatior: Office,
Federal Trede Commission,
Burzan of Compenition,
Sieth Street and Pennsylvenia Aveme, N'W.,
Eaoom 308,

Washington, D.C. 20580.

Re: anuc:s‘l ﬁ)rInfnrmul Interpretatmn Purzuant to lG C_F R § 303 3o

Dgar Mr. South:

T write 1o follow vp on our telephone conversation on the efernooa of
Februzry 18, 1926, During that dizcussion, I described the following transaction without
identifying any of the perties to the propusud acquisition:

) & all of the voting securitiss

Q a foreign issuer within the

mhearing o 1:} ullimate perent entity of the
persen within wim:h it is mmmed a forzign iseuer and bas no
stles or assets in tha United Stmsmis engaged in an «fomn to
develop 2 new multi-purpose digital stem for data starage (the
"Product™} However, thas affort has proven castly and has yet te result in
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the dwclopmu'lx of the Product in commercially selable form.  As e result,
- has atternpted 1o sfiract ather investors for the praject.

hes now reached agreement with various investors (the "Investors™)

mvest n the project and rel fer some of the expedses that

has ingurred through suant to that agreement, it is

that & new cotpo Newoo'™) would be created to wiich

would contribute all of the voting securites o in cxchange

- n-votmg securitics of NMewca that would be ¢ mto voling

stock of Newco if that conyersion receives clearance under the Hart-Soott-

Boding Antitrast Improvements Act of 1976 (the “Act™). Newco woyld he

a United States issuer within the meaning of 16 CFR. § BOL 1(e3(1)(1).

Camtemparanecusly with the Neweo formation, the voling secunifes of

Newto would be sold ta the Investars. The Investors includa a major multi-

natianal corporation headquartered and incorporated in the United States, and
varioud imrestmert partnerships and individuals.

The Investors’ acquisition of Newco stock would occur in three stages. The
firat mtage would oteur in toro perts. In the first past, which would transpire
at the time of the closing of the Newco formatior, the Investors would
contribute in ihe aggregate $12.5 million in exchange for Neweo votng
securitfes. Tn the second part, which would oceur in quarterly fimdings
ahortiy thereafter, the Investors would contribyte an additional 512 5 million
(in total) ta Newco and woyld recerve additional Newen voting securities,
This contribution obligation is conditioned on the absence nf a materizl
adverse change m the business or copdition of Newco.

In the second stage, the Investors would contribute an epgrepars of §15
milfion in-quarterly fundings ta Newco and, in the third stage, they would pay
in a.total of 510 miflion in further quarteriy fundings. In both of these stages.
the Tovestors would recerve additional Newco stock.  These subsequent
finding obligations are sulject to a oumber at signibeant conditions, including
the Praduct’s achieving certain predeterimingd parformance and Produet
shipment benchmarks, While cets that the Predyct apd Newco
would achieve lhose standards the prescribed period, therc 35 no
certainty that they will I the Product and Newco do not achieve the
designated benclunarks for sither the second or thind stage oF corfain Other
conditions are not sgtished, the lvastars would not be required to pay the
required fimding amount, but would nomethalees receive the additional Neweo
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stock to be distributed in that stage. - would not receive any additional
Newco stock in any of the stages.

As we discussed during our telephone cornference, the partiss wish te
consummate the transection promptly in order to provide the fuhure funding for Mewcoe, Az
a Tesylt, T reiscd with you the possibility that the transaction could be consummated prior to
satisfaction of the netification and waiting period requircrents (the “Requirements™} of the
Act and would thereaftar be subject 10 the Requirements. You concurred thai, although the
ransaction would ke considered the formation of a corporate joint venture pursuant to 18
CFER § 80140, the formation of Neweco could procesd without compliance with the
Requiremnents in the following circumstances:

The Neweo stock that would acquire would nat ermitle to vote
for directors of Neweca and until the Requirements have been satisfied
with respect to - acquisition. Rather, upen formation of Newcn,

' Mewoo shares would e constdersd convertible i voting steck wpon
teceipt of clearance under the Act, Thus, that stock would conshimte
“copvertible voring sscurities” within 1he meaning of 16 C.FR. § 801 1{]2)
and its acquisition would be exempt from the Requirements under 16 CF ®_
§ 80Z2.3]. TInder this approach, Newco shares would be treated in
sccordance with the treatmeot of “white aguire™ prefered stock in
Interpretaticn Mo. 98 of the American Ber Association, Fremerger
Notification Practice Maal (1991 ed.) (the *Mearmeal™),

The Imvestors' zcquisitions of NWewco stock would be sxempt from the
Requirements under 16 CFR. § B02.20 because note of the Investors would
acguire at least $0%, or more than $15 million, of those senrities. In making
this determination, the Invastars would be considered 1o have acquired their
interests in Mewco for an aggrepats amount of $25 million (the payrments
made in both parts of the first stape} The funding cbligations m the wecond
and third stage are copditional and, thus, excluded from the determination of
the acquisition price of the Invesrors” stack  See AMamued, Interpretation No.
202,

In addition, inasmuch 25, under 16 CFR § E01.40, a joimt wenture
corporation is trested a2 only an acquired person, Neweo would not be
obliged 1o comply with the Requirements for ontriution of the

gecyrines to Neweo in connecton with Newco s formation, Thus,
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1t would et be necessary for any party to comply witk the Requirements prior
1o consummarting the fornation of Neweo. .

!Imtmd,-mu]d fite 2 Premerger Natification Repon form and comply
with the applicsble waiting period in connection with the comvetsion of

Ewco ghares to voting securities. In that cormection, would
=nstheaucpm1ngpersnnmdﬂawmwwldﬁleasth:acq . The
conversion would not occur untl the waiting period had axp:l.red in
gecordance with the Act and the nies prommlgated thereunder,

Similarly, each Investor would have to determine whether its respective
acquisiion of additicnel Neweo shares in the second and third stages would
be subject to the Requirements. Again, to the extent that an [nvestor's
additional acquisifien did not rzise the Investor's holdings of Newon stock to
an aggrepate of at least 50% or more than 515 million of Newco securitics
{valied in accordance with 16 CER § B0L10(s) and 16 CF.R
§ BO1.10{c)(3)), that Investor's new acquisition would be exempt from she
Requirements under 16 C.FR § 80220  If an Investor's holdings wonid
exceed those limits as a result of the pew acquision (and all other
Jurisdictional reguiraments are met), the Imvestor would be requined to comply
with the Requirements prior to proceeding with the azquisition.

Ajthongh we did nee digeuss the matver during our telephone comversation it
would appear thst the same resolt shonld epply even i to receive the right ro
designate one of Newco’s five directors pursuant to a stocklolders® agreement, Inasmuch
as all of the Neweo stack is voted es a single class for purposes of the ciection of directors,

" contractual right would rcwide the equivalsnt of 20%% of the voting power of

ewco’s securities. Howewrr, * holding of Newco shares wonld initially have oo
voting power (becanse aharas would not carry the right to vore for Newca dlrccturs
at the time of Newco's ) and would increase to () 77% if the comversion o

shares cccurred before the second step of the Grst stage, and (i) 63% if that conversion
occurred after the second step (but befisre the second stage). As & result, there would not be
the ooe-to-one correlation between {JJJJJF contracnial voting power and the voting power
resulting fiom conversion of its Newco shares necessery ta deem -' Neweo
holdinge “voting tecyriies™ for purpeses of the Act.

Inasmuch as time is very much of the esscnce in connection with the
coprexnplaled Tensaction, T would appreciate your informing me promptly as to whether you
concur in thy conclusions set out in this letter.
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As always, we appreciste your attention and consideration.
Best regards.

Very truly yours,

i.L«:H‘-L Cﬁm e
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