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- Premerger Notification Office

Burean of Competition

Federal Trade Commission

6th- & Pennsylvapia Avenue, N, W.
Washington, D.C. 20550

The parpase of this comrespondence is to follow up on o recant discussion concerning the
question of whether a particular bmited lisbility compazy {"LLC "} strucmre, involving both voting
interests and non-voting interests, should be pgiven partnership trestment for purposes of the EHart-
Scont-Rodiro Antitrast Improvements Act of 1976, a5 amended ("HSR"), with the reanlt that the
aoquisition of 100 percent of the voting interests but none of the nem-voling imtereses of the LLC
would not he a repartable transaction undsr that starute. Sinee our discussion, } have obtained some
udditions! information, 2l of which [ belicve supports such treatment,

Stated in summary form, the transaction is s follows, Our clisnt, Company A, will form the
LLC. Initiaily Company A will be the solc member und manager of the LLC. Company 4 will then
transfer certain assets to the LLC and will receive back 700 voting interests and 300 zon-vating
interests in the LLC. Company A wili then seil all of the voting interests to Campany B for an
2greed ipon cash amount, and retain all of the non-voting interegta, In commection with that sale, both
the HSR size-of-person test and size-of-transaction test will be met. Also in ronnection with that
gale, the LL.C agreement will be amended so as to adimit Company B as ap additional member of the
LLC and 1o provide that Company B shall be the sale manager of the LLC.

Thereafter, the LLC will be opetated on the following basis:

. It wili have two members, Company A 2nd Company B.
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. The ctorent plans are for the LLC to have no membership board or
sirniler such arrangement {This was a fact which [ was unsere sbout
wihen | talked with you).

. The tusiness and affairs of the LLC will be managed by the sole
- menager which, as noted above, will be Cormpany B.

. The manager may designate ope or mare officars of the LLC.

. We undersiand from counsel for the ultimate parent of Company B,
that the persons ie be appointed by Company B 1o be the afficer of
the LLC will be 3 person whe is also 4 macager of Company B.
Indeed, the individual who is the ultimate parent of Company B and
its manager will serve ss the President and Chiel Exeowdve Officer
of the LLC.

. Subject 1o certalh special tax allocations, profits and losses are o be
shared pro rata betweeg the voting snd nop-voling tnteTests,

. The LLC agreement will place restrictions on the ability of the LLC's
rmanages i take certain exiracrdinary actions (Fuch as zale of material
assets of the LLC) without the approval of the "Super Majority in
Imterest,” such quoted tenm 1 be defined to mean any combination of
rnembers which own af least 80 percent of the total voting intercsts
and B0 parcent of the total pon-voting inferdsts, Votipg as scparate
classes.

. In compliance with ceriain existing regulatory attribution rules, the
LLC sgreement will place various limitatinns on Company A as the
helder of non-votng imterests in the LLC. For exemple, Company A
imay sot cormmmicate with the LLC's manager on matters pertaining
to the day-to-day operations of the LLLC, nor may any of
Cntopany A's employees act as an amployee of the LLC.

- Al somctime in the future, if cwrrent rsgulatory constraints are s
remeved insofar as Company A's ownarship of the 2ssets transferred s
to the LLC, Compeny A may wish to rescquire control of the 11.C,
Therefore, Company A has centain rights o acguire Company B's
voting interestd in the LLC and the right to convert certein loans that
it has exiended to the LLC into addjtiona] voting interests,

My thought aficr our warlier discussion wase that Company B's acquisttion of the voting
interests In the LLC would be nonreportable for HSR purposes pravided that, cansistent with vour
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" olfice’s priorinterpretations, Company B will plaze anly its own officers and employees on the board
‘ofthe LL.C. While we have now [eamed that o board structure is not comtemplated, the structure js

Accordingly, although the LLe Zgreement (2% is often the cass with LLC Siructures)

cxpreasly provides that it is not to be congiderod 2 parmership or joint venture other than for tax

- PUIposcs, we respectfully submit tha) for SR Purpases because of existence of both voting and

non-voting intercsts and the other factors aytlised abeve, Company B's acquisition of 100 percent

of thie voting interests in the LLC should be treatad as analogons to the soquisition of less ther @ 100
percent partnersiip interest, with the result that a0 HSR filing will be necessary.

Tt wonld be greatly apprecisied i you could confirm by telephone whethar or not office
ig in agreement with such conclusion, In thet regard, I cak be reached ﬂ

Thank you very much for your assistance.

Sincerely yours,
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