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VIA FACSIMILE Octcber 14, 1994

Richard Smith, Esq.

Premerger Notification Office

Bureau of Competition

Federal Trade Commission

6th Street & Pennsylvania Avenue, N.W.
Washington, D.C. 20580

ze: iR

Dear Mr. Smith:

? hereby requests the advice of the Federal
Trade 1ssion as to whether a Hart-Scott-Rodino filing is

required it in conjunction with certain transactions involving
y in which it currently holds a interest.

In 1988,
Notification a
conjunction with the formation of
three individuals, Messrs.
(collectively, the "Investo ustrial

business. On January 1, 1988 transferred i!s

worldwide industrial mu ing its shares in
y e

to its wholl subsidiary, :
In June 13992, all ¢ shares

hareholders divi yoand

&is a New

At forma acquired
approximately 83% of shares
were, and continue to De, While Class B

common outstanding, Class A commo elect a
ninority o the directors and exercise voting rights only to
block certain extracordinary transactions. When nc Class B common

is outstanding, all directors are elected by and all voting
poweT 1s (eXcept as required by law) exercised by the Class A
common »



10414794 14:21 — I @oo3

2

The remainder of 4o riginal share capital was acquired
by the Investors. It was all Class B common and, as a
result, they temporarily obtained operating c¢ ol ofm
This control is temporary because original cor
documents contained the following provisions:

a. If an Investor ceases to be employed by is
shares automatically ar onverted into shares of
non-voting Preferred? s rsion occurred to the
w shares acquired by when he retired from
b. If an Investor transfers any of his shares (other than
to ancther Investor o ?such shares are automatically
converted into d referred ‘
¢. Upon the occurrence of January 1, 1984 all of
Class B common are automatically converted into of
Class A common (subject to conversion later into PrelIerred
s described above). The result of such conversion would
ave control of -
d. The Investors (but not have the right to "put"

shares to re he company to buy their
for cash & ice to be determined in accordance

ed formula.

their
GenEx
with an

Prior to 1994, the Eshareholders decided to defer the
automatic conversion dat ntil April 1996 while leaving the

other provisions described above in place. For M'this

provided assurance that Muld be managed wil g-term
view, rather than with a maximizin value under
the pricing formula as of January 1, 18994. SO0 assured that

the services of Messrs.-and-dould continue to be

available to

With the approach of 1996, the’%hareholders again
recognize that it is appropriate to review theilr arrangements.
The Investors have indicated a willingness to continue to
participate in ut want to reduce their oldings in a
tax-free transa nn. They have proposed that should
undergo an “E" reorganization in which the capifa of the
company would be reclassified as provided in Attac so that
mwill own at least 80% of each class of outstanding-

1ng this transaction, no Class B shares would be
outstanding and_ would contrel

After the "E" Reorganization is completed, the Investoars
would be able to exchange, on a tax free basis, approximately

two-thirds of their Mfor that the
parties have valued a cXlmately

hat
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transaction is intended to be a "B" Reorganlzation for income tax
purposes and could not be accomplished without the prior "E"
Reorganization. Messrs. TG re expected to
continue as employees of-fter e reorganization.

elieves that the "E" Reorganization and "B"
Reor requested by the Investors are separate
transactions entered into for legitimate tax purposes and not as

a device for avoiding the HSR filing requirements and that, as a
result, no HSR filing should be required.

The "E" Reorganization, because it does not involve the
acquisition of voting securities bym will not be a
reportable event. The "B" Reorgani wem 1 though it does
include the acquisition of voting securities, will occur at a
time whe has "control" of mby reason of holding 80%
of the om voting securitie thus will qualify as an

intraperson exempt transaction under 16 CFR 802.30.

Kindly confirm whether the FIC agrees withm
interpretation of this matter. The foregoing in ation
(including Attachment A) constitutes confidential commercial and
financial information under 16 CFR 4.10(a) (2) and thus it is
exempt from disclosure under the Freedom of Information Act.
Kindly mark your files so that if any FOIA requests are made,
such information will not be divulged.

Very truly yours,
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ATTACHMENT A

nr'ansactions
- have proposed tha following
transactions regarding capital stock:

I. E Reorganization

1. Prior to the transactions described below, one or more
of nd ay transfer some of his d
share 1s spouse, a shares so transferred will
automatically be converted on a one-for-one basis into shares of
Preferred Stock pursuant to-bylaws.

2. A new class of QEE@stock, Class D common stock
(non-voting), will be created having exactly the same rights and
privileges as the Preferred Stock, and all the outstanding shares
of Preferred Stock will be converted on a one-for-one basis into
shares of Class D common stock (non-voting).

3. The rights of the Class C non-voting common stock will

be amended to a uch shares dividend rights equivalent to
the rights o other shares.

4. Sufficient shares of*)wned Class A common stock
shall, on a one-for-one basis, be sgified as Class D common
stock and Class C common stock so that (P owns 80% of all
the outstanding shares of each such class,

S. All outstanding shares of Class B common stock will be
converted on a one-for-one basis into shares of Class A common
stock.

As a result of these transactions, _lill own at least
80% of each class of #tock having shares outstanding and
will exercise control er through its Class A common

stock, the only voting stock®

IT. B Reorganization

Fellowing the above rganization, it is anticipated that
hares currently

M will acquire

y <\ (a total of 115,937 shares
from each) 1n exchang or shares o raxair common stock, par
value $.01 per sh he value of all the hares being
exchanged is The value per share is the same for
Class A common stock and Class D common stock.
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Current ‘Capital Structure:

Total shares outstanding:Mf which approximately
B2.6% are Class A common stock, ely 10.9% are Class B
common stock, approximately 5.4% are Preferred Stock and
approximately 1.1% are Class C non-voting common stock.

"Class A common stock" (limited voting rights while Class B
shares are outstanding, but all voting rights, except as uired
by law, when no Class B shares are outstandingj:
shares are outstanding, all are owned by

"Class B common stock™
as follows:

shares are outsltanding, owned
shares
shares
"preferred Stock" (non-voting, except as required by law)’:
ares are outstanding, all are owned by d

"Class C non-voti
required by law)

common stock" (non-veting, except as

hares are outstanding, owned as follows:
hares
shares
hares
shares

I1f no shares are transferred by

“ mthe shares to be am -
Reorganlization Wil be Class A shares owned by

and Eand Class D shares owned by .  Such

indi uals may transfer some or all of hares to be

sold by them to and pursuant e bylaws those
shares would autce e converted intoc Class D common stock

time fo to determine the exact numbers, by class, of the
Class A stock and Class D common stock it would acquire

from’ E m and such individuals'
or the&exact n ers of ach class that

hold after the transactions are completed. However,
would own at least 80% of each class of tock wi S
outstanding and would own approximately 22.6% of all outstanding
shares.

before being acquired bym Because of the uncertainty of
whether*ransfe made, it is impossible at this
o

! Preferred Stock and Class D common stock will have identical

rights and privileges.
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KRONISH, LIEB, WEINER & HELLMAN

1114 Avenye of the Americas

New York, N.Y. 10036-7798 Ne;
(212) 479-6000
F, eceiving Numbel Questions or Problems call;
(212) 479-6275 (212) 4796068
(212) 997-3518 Fax Operator:

TELEFAX COVER LETTER

Date:__October 17, 1994

Fax Phone Number:_(202) 326-2624

Number of Pages (including this cover sheet):_3

To: _Melea Epps, Esq.. Staff Attorney

Company: Premerger Notification Office Main Tel.#:

Originator: Suzanne Abair. Esq,

Client Name: No: 31168

Matter Name: No: Q07
MESSAGE:

Ms. Epps:

In light of our telephone conversation this morning, I have
revised the letter sent to you on Friday. The revised letter requests
cral rather than written confirmation and states that the
interpretation set forth is that of the Premerger Notification Staff.
Please disregard the previous letter.

Thank you for your continued assistance and cooperation in this
matter.

PRIVILEGE AND CONFIDENTIALITY NOTICE

confidential and exempt from disclosure under applicable Jaw. If the reader of this message 1s not the mtended recipient or the employee

or agent responsible for delivering the message to the intended recipient. you are hereby notified that any dissemination, distribution or copy
of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately by collect
telephone call to (212) 479-6068 and return the original message to us at the above address via the U.S. Postal Service. Thank you,





