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victor Cohen, Esq, H
Pramergey Notification Office

Bureaun of Cowpetition

Federal Trade Commission

Washington, D.C. 20580

Re: ~Scott-Rod m

Dear Mr. cohen:

This is to confirm our telephone conversation of teday,
during which we discussed the following hypothetical transaction.

A builder enters into a contract with Company A for theé
purcliase of a vessel to be constructed by the builder for in
excegs of €15,000,000. Prior to completion of the vessel,
Company A assigns its contract right to Company B. Subsecuentiy,
Company B-assigns its contract right to Company €, who intends to
take delivery of the vessel directly from the builder when it is
completed.

Baged on our conversation and my review of No. 13 in
the ABA Premerger Notification Practice Manual to which you
‘referred me, it is my understanding that the assignment or sale
of the contract right to take delivery of the vessel would riot be
& reportable transaction, unless the price to be paid by Company
C o Company B is in excess of $15,000,000 more than the price of
the vessel charged by the builder. Thus, the value of the

' contract right, which is to be assigned to Company C, {8 the
amount that Company B is able to charge over and above the
purchase price stated in the contract between the builder and
Company A.

Please call me immediately if I have misunderstood your
position. Thank you for your assistance in this matter.

Very truly yours,
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W PREMERGER NOTIFICATION MRACTICE MANUAL

12 Applicable wubsertion of the Ac: § TA(CHLY,

Brief of the er problem: Whether the purchase of ivamotives
andi vof abank ihoad by a v ropaged in che bisiness of
huying and rfurbishing {or aTapping) wsed hicomarives is Fxxmpt under
3 TARKIY a3 a purchase of goads in the urdinary course of busiress.
Interprenation and discussion- The FTC seaff agroed that iv was.

Documenn pertaining to this issue; Letter to Juan Truicr, Esq., dated May 30,
1980,

Crtmeneary: See afse, levws wo Ms Snndre Vidas dated Sencember t6, 1951
(zale and leasehack of a cumpurreexempt winder § TALCKD). Avmiahility of the
exemptivn nertally would not he affected by the use of « sale and leaseback
atrangement, but woukl instead depend upon whether the ate would isalfte.
evemps under » § 2A(X]) analvsis.

13 Applicoble subsections of the Act ond rudes: § TALNLY. § 8UZ.1tK),
Brief aftheq ar problem: A chaster aurline, hoving discontinued
ity operatiens and sold s fect of plaies, reraing only the righe 1o toke delivery
on rvo DOC-10% which ic hed previously ordered. If ic does take delivery and
then sclls vac twe planes, will Lt tronsattinn be axempr ynder § TACHD) a8 4
ssle of “guods” in the ordivary courze of bustne-?
Interpriunion and disagsion: Tre FTC stafl noted that; sine che right w tdie
delivery of the DC- 10" was she company's only asset, sale of the planes woulit
ner be in rhe “ordinary course of business,” by reuson of § 802 1tk)
Dexunents ponaining o thiv fane: Memoeandum o File from MR, Cfurler
(Sutject: Call om [delevedD, dated Auguse 11, 1978,
Canmentary:. Singce an isvue under § 302 1L wauld noc otherwres arise, it is
probably implicis (o che xaff advice that the purchuse of « DC-10 would be in
the uidinary course uf Lusines tor the buyer fe.g.. & commercial airline, bur we
L #1). since the tale of a new DC-10 wauld not necasarily bein the wedinary
cours: of bustinss for a charer upetaror,

Che FIC staff muanorondum nores thar, if dhe company hod heen sble o
reARSTer (he MABT 10 (ake dehvery on the Flancs, rathor thav rrlnsffrrlng the
Plhanes himavet, The value & the Hamaivn Woutd Tigve Berr lower und

MuRhE Sherdfure st have heel repomﬁl THE Plenwi Were currenSlv valieil ut

g: million spiece, bt the Jelivery fcr war Wn"ﬁc‘n‘mt—ﬁ Srder had
n placeid by t}w ChBrCer Cympary some yeats ET e
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er because uie ortler had.

The memorandum did not address the question wherher only one of the
two planes could have been reansferred in the ordinary course of business,

14’ Applicable subsections of the Actand rules: § TA(cKL), §§ 801.14, 801.15.
Brief statement of the question o7 Problem: Purchascr has signed an agregmentco
purchase for less than $15 million ceetain real prgpetty and other asscts from
Seller and ro continue the business currencly carncd on hy Seller at chat lotar
tion. In order to do so, Purchaser wishes separately to purchase all of Scller’s
invenory associarad with that business, for a price of less chan $15 million.
Both Purchaser and Seller regularly purchase and scll thiskind of inventory in
the ordinary course of their respective businesses, As a result of these transac-
tions, Purchaser will hold all or substantially all of the asscts of an-operating
division of the Seller, Is the inventory purchase exempt under § A(cKI)as a.
transfer of gouds in the ordinary course of business!

Interpretation and discussion: The letter cited below indicates thatdhe FTC staff
agreed that the exemption applied. Consequently, the value of thezwo ttans-
actions was not aggregatcd, snd nelther required notification.

Documents pertaining t this issue: Leteer to Premerger and Norification Office
[sic), Atrention Mr. Thomas Hancock, dared September 8, 1980.
Cormmentary: We have doubrs about the correctness of this interprefatien.
The staff has adapred the position cthat purchases of goeds or real estate ex-
empr from norificanon under § TA(c)(1) mav be seporared from uther related
fnon-exempt purchases. Aggregarinn with the non-cxempe cransfers is then
avoided by reason of § 801.15(z).

However, in this case the lecter indicates thar the two purchases would 10
gether accounr for substancially all of the assets of an operating division. of
Seller. Sextion 802.1{b) precludes “ordinary course of business” exemptionfor
any transfer thar results in the purchaser's holding of all or substanrially-ailsf
the assets of the transferring enrity ot an operating division-thereof.

The lerter revealed that the purchase of real property and other wssers.was
valued ac $14.5 million, and cthat the propesed inventory purchase was worrh
another 513 million. If the larzer were noc exempt under § TA(cK1). and ifthe
two amounts related to a single purchase, § SC1.14(b) would require rheir ag-
gregation. Similarly, if the “throwback™ provisions of § 801.13(bX2)ii) ap-
plied, the two must be sggregated, even if they were regarded as separate pur-
chascs.

15 Applicable subsection of the Ace: § TA(cK1).
Brief statement of the question or problem: Whether the purchase of severalotl
and gas drilling rigs is excrmpt under § 7A(c) 1) where both buyer and seller
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