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Mr. Patrick Sharpe

Federal Trade Commission

Premerger Notification Office

Sixth Street and Pennsylvania Avenue, N.W.
Washkington, D.C. 20580

Re: Availability of Exemption Under
ection 72 f the - - in

Dear Mr. Sharpe:

In reference to our conversations Tuesday and last
week, this letter will describe the contemplated
transaction we discussed in order to assist you in your and
your colleagues' analysis of whether the exemption from
filing a Notification and Report Form provided by
Section 7A(c)(10), 15 U.S8.C. § 18a(c)(10), of the
Hart-Scott-Rodino Act applies to the transaction.

The Proposed Transaction

A company ("Holding") which is capitalized with
common stock and nonvoting preferred stock is the sole
stockholder of an operating subsidiary (the "Company").
The purpose of the transaction, as set forth below, is to
eliminate the holding company structure and recapitalize
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the operating company in a manner that would dilute the
voting interests of the large shareholders. To this end,
Holding and Company are contemplating a reorganization
(the "Reorganization®) consisting of three steps, each of
which is contingent on the consummation of the other two
steps and none of which will occur as an independent
transaction.

Step One. In the Reorganization,. Hold1ﬁg w111 -5
first be merged (the/"Merger") into the Company-and

Tompany ‘will be the Sole SUTViving corporation. | Under the
Merger Agreement, each outstanding share of common stock
of Holding will be converted into 1.5 shares of common
stock of the Company, and each outstanding share of
nonvoting preferred stock of Holding will be converted
into approximately 1.3 shares of nonvoting preferred stock
of the Company. Thus, under Step One, no shareholder of
Holding will achieve a larger percentage share of: Company.

Step Two, On the same day as the Merger, the
Company will make an initial public offering (the
"Offering”) of common stock that will constitute about
40 percent of the’ Company's, outstanding common stock after
completion of Step Three. The effect of this will be
substantially to dilute the holdings of the two entities
that are priancipal shareholders of . Hold1nqi(and then the
.Company).. These entities (the."Entities") now
respectively have approximately 49 and 33-percent of the
ountstanding voting securities of.Holding;and under Step
One will have the same percentage of voting securities in
the Company’as they now have in/Holding, These_entities
will not be purchasing any of the stock in theJOfferlng‘
Thus, as a result of Step Two, the [Entities'/ percentage of
voting shares will be substantially diluted -- to . (O
approximately 22 and 15 percent respectlvely.
Step Three. Finally, prior to and contingent

upon consummation of the Offering, the! Companz will offer

;s preferteg stockholders the opportunity to® exchange{
(the "Exchange” ),each outstanding share of nonvoting

IE£E££ed stocK of the Company for a number of shares of
e Company*s common stock equal to a number obtained by

dividing the liquidation value of $100 per share of the
preferred stock by the market value of the common stock of
the COmpany . Preferred stockholders who accept the
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exchange offer at any time within 60 days will be
irrevocably commited to make the /Exchange.] It is
contemplated that the Entities will commit themselves . __
prior to the!Offeringito take advantage of the: Exchangen

which will result in their ownership of approximately ﬁ !“#uévL{
27 and 19 percent of the: Company s.vot1ng securities efb-

respectively.
h £ f the Tran ion

o The Reorganization will not result in the
'Entitiesf obtaining a greater percentage ownersh1p of the
" voting securities of the Company,> as the surviving
corporation in the! Merger, than its percentage of voting
securities of Holding prior to the Reorganization.
Indeed, because of the dilutive effect of Step Two -- the
Offering -- each of the Entities will end up with a
substantxally lower percentage of the Company.than they
had of Holding immediately prior to the Reorganization.
As I discussed with you, at least one of /Entities during
Step Three's conversion process will obtain additional
voting securities of the Company valued in excess of
$15,000,000 in the Exchange (Step Three) and both will
have more than 15 percent of the Company's voting
securities. However, looking at the Reorganization as an
integrated whole, each Entity will in fact have a
tesulting percentage ownership of voting securities that
is significantly less than its percentage ownership prior
to the Reorganization. For this reason, the language and
policy of the (c)(10) exemption for “acquisition of voting
securities (that] do not increase, directly or indirectly,
the acquiring person's per centum share" would appear
applicable to the Entities' conduct.*

* With respect to the swap of voting shares in Step One,
we continue to believe, as discussed with you, that
the Entities* acquisition of Company's. shares is also
exempt under (c)(10). See Axinn, Fogg, Stoll &
Prager, Acquisitions Under the Hart-Scott-Rodino

ftru m § 6.08[2] (1991 rev.).
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The Reorganization will take effect if and only
if each of its components is consummated (j.e., the public
‘offering: is contingent on the Merger and vice versa, and
is also contingent on the preferred stock exchange offer
and vice versa.) Thus, we believe that the three steps
should be analyzed as & single transaction. As a result
of the Reorganization, none of the[Entxtles will receive
voting securities that increase, directly or indirectly,
its percentage ownership of the voting securities of the
. Company, relative to its ownership of Holding's voting
securities. We therefore believe that the exemption
should be deemed available and that no Notification and
Report Forms would be required to be filed by the Entities
or by the Company.#* *

As an overall matter, when the[pnt1t1es*receive
all the contemplated voting securities in the(Company’
pursuant to the Reorganization, each will be no closer to
control of the COmpany than it was beforehand.** Indeed,
each of their per centum shares of the Company will be
_significantly less than their respective shares of
" Holding, even after one considers the acquisition of
shares in Step Three of the transaction. The plain
purpose and language of exemption (c)(10) is to exempt
otherwise covered transactions that meet either the
15 percent test or $15 million test. Thus, it would
appear that even focusing just on Step Three would permit
an exemption under (c¢)(10) on the.ground that the
acquisition of vgtlng secur1t1es in Step Three does not
increase either: Entity s/ pre-transaction percentage of
voting securities in the relevant corporation with outside
shareholders.

* “This request does not _apply to any other acquisition.
of securities in the Company_ by any other person that
exceeds the 15 percent or $15 million threshold.

*% This logic of course is incorporated in 16 C.F.R.
§ 802.21.
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Please let me know if you would like any
additional information in order to assist your review. I
look forward to speaking with you in, the next few days.
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