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October 25, 1951

Mr. Patrick Sharp
Federal Trade Commission

Room 301
7 Pennsylvania Avenue, NW 1 may be supieet tu
washington, DC 20580 ynis paterit: o ovision of
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TS che Clal ,
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Dear Mr. Sharp:

This letter is to confirm our conversation of

September 30, 1991 concerning the applicability of the Hart- _ Ci
Scott-Rodino Premerger Notification Requirements of the Hart- --Kﬁf%*
Scott-Rodino Antitrust Improvements Act of 1976, as amended St Lo\

(the "HSR Act") to a proposed transaction. The situation we Pﬂqgw~ Poa
discussed concerned a bankruptcy reorganization under aﬂglég‘%pﬁ AN
filed with the U.S. Bankruptcy Court. The facts we discussed*’,ﬁéj .77
were as follows: ﬁ\ W
In accordance with a Plan of Reorganization ("Plan") qv
filed under the U.S. Bankruptcy Code (which Plan was confirmed}l -+ &'x,
by the Court on October 18, 1991 on the terms we discussed), NG
the debtor corporation ("Debtor!) will transfer certain of its/’aﬁfggﬁ4‘
assets and liabilities to a new corporation formed by the = @!\‘RV a
bankruptcy trustee of the Debtor ("NEWCO"). The stock of\NEWCO -

will be distributed 55 percent to a secured creditor of Debtor gﬁﬁ’gv?$
("corporation A") and 45 percent to a newly-formed creditors e
trust, whose beneficiaries consist of the unsecured creditors tr ;
of Debtor ("Creditors Trust"). The decision to use a Creditors o

“\. Trust to hold the shares rather than to make a distribution of / »" ‘-

«bishares to individual creditors was made by the unsecured Yoo
creditors for business and legal reasons unrelated to the HSR QJ‘:gﬁyﬁJ
Act. Corporation A will contribute $2 million in new C T
consideration for its shares, but the shares distributed to Qﬂ'k}fkf

Corporation A and to the Creditors Truét are essentially issued 4 JFL

in exchange for claims against the Debtor, as contemplated by hRS Yo

Section 1145 of the Bankruptcy Code.” The value of the assets \\\§)2§VT§}
.. N r')" (9
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that will be held by NEWCO is estimated at/between $17-18 pMﬁmg'
million. c-

agreed that this transaction was probaply most closely akin to
the formation of an incorporated join{ venture by Corporation A
and Creditors Trust. This analysis
NEWCO would originally have no asse
assets pursuant to the existing rights of Corporation/A and the
beneficiaries of the Creditors Tryst in the assets of Debtor,

as provided in the Plan. The as
NEWCO. We reviewed the HSR Act/jurisdictional re rements

sales or total assets @n_excess)of $100 million; (i1) the joint
venture will have total asgeéts of $10 or more, and (iii) that
at least one otner oint venture partner have total assets or
annual ne of $10 million. CFR 801.40.
51 AR

1 represented that factor (1) is met due to the size
of Corporation A's ultimate parent entity, and that factor (ii)
is met by virtue of the value of assets to be held by NEWCO
when the transaction is complete. Factor (iii), however, is
not met becausg the Creditors Trust does not have assets or e
sales (In excess)of $10 million (in fact, it has no _assets or
sales at all) ppior to its receipt of the NEWCO stock.

Based on this analysis, we concluded that no
Premerger Notification was required with respect to the
formation of NEWCO.

I believe this fairly reflects our discussion and
analysis. Please call me immediately if this is not the case.
The bankruptcy court order becomes effective on October 28, and
the plan calls for a closing on or before October 31.

Thank you very much for your assistance.

Vary truly yours,
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