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March 18, 1991

uls materisl may De 'BUD)eLT 1
the confidentinlity -'pr_oviéion ¢
e T S Section 74 (h) of thé Clayton a.
Paderal .'rra'de cmission shich restricts -r,el'es:sa under t¥
n 301 ; e . Freedom of Informatiop Act.
7 Pennsylvania Avanue, NW .
Wachington, DC '70880

Attention: Mr. Patrick Sharp

Rei .Advice concerning Hart-scott-Rodino Antitrust
____Improvements Act of 1976 (the "Act®™) . ..

Dear Mr. Sharp:

Thig letter is a follow-up to a letter datad
December 11, 1990 regarding the position of the Federsl Trade
commigsion ("FTC") with respect to the acquisition of a .
beneficiary's intarest in a trust established in copnection
with a leveraged sale-leaseback transaction. It is ‘ihtended to
confirm the advice you gave me during our telephone .-
conversation on March 13, 1990 concerning two variations: to the
transaction structure outlined in the Decembaer- 11 letter.

o 1 éiplained in the December 11 lettar, cur client,

{s tha leasee of ap. in a péwer plant

€ —
‘ate in operating control of the PGwF

The prant is owned by a trustee (the “Trustgc@f;.whicﬁ
holds the Power Plant in a trust (the "Trust") £or- the benefit

of several institutionsl investors (the tpaneficidries®). The

Trust purchasad the Power t from a corporation contfolled
by wﬂdﬁ in connectich with & levaraged
sale=lease] -tyansaction.’ e Beneficiaries receive an
income stream generated by the lease payments ta the Trust.

' The terms of the Trust are typical of those in a
standard leveragéd sale-leaseback transaction. In particular,
the Trusteée holds leégal title €o the Power Plant and performs
certain functions with respect to the Trust and has certain
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duties to the Benaficiarias, but the Trustee is net responisible
for managing the Power Plant and does not sarve a policy-
makiny function with respect to the Trust., Also, while a super
uajofg y of the Beneficiaries may remove the Trustee, the .
Trustee is not alectad annually or at any other periedie =
interval, In the event of removial of the Trustee, & majority
in interest of the Beneficiaries nay selact a successor or, if
a successor is not sdlected ‘within .30 days, the sucCcessor. may
.be ‘appointed by a. court. The frustee must be a bank or trust
_company meeting spécified fihancial requirements. The: Trustee
‘has never. been-removed during the existence of the. Trust.. Risk

. .of cdsualty’ lossé of .the Power Plant duri e term of the
" lwase. rests with land: T
U U 2p the Dacembar 11 leétter, I stated tha*‘
‘ang \ ave proposed to-acquire from the Beneficliariez

all or substantially all of the béneficial interests inthe
. Truat. Since Decamber 1l, one of the institutional investors:
with a 13% interest in the Trust has decided that it.wighes to -

. continue L d it st for up to two years. As A
- result, -and expact to hold a 69.6% .
' beneficial interest and 17,/ Picial interest, = . G-

respectfully, following the initial closing. The remaining °

- institutional investor will be contr ally obligated to sell

- its" intérast to| - within the -next two
ears, at whic - Ve percentage ownership of

*ﬁ 1 vould rise to 80% and 20%. ~TFhe -
purchase coptract will obligate the remalning institutional

- investor, Quring the two=-yeay period, to take _undaér” the -

dease documents, at the request of
'withan option on the part of
: o accelerdte the purchase ‘in the eve
a an. ’ : ' ' '

_The second variatien to ths original proposal =
involves payoff of outstanding debt of the Trust., - At the
current time, the Trustee is débtor under a bond indenture.
pursuant t¢ which. bonds have been issued. The partles now
contemplate redeemirig the outstanding indebtedness owed by the

Trust, aither by.cagh payments or, if accept to ‘the
sndholders, by substitutien of bonds of ang.
for the konds issued by the Trust. A

: “You ."-édii-iged"me in connection with the December 11
letter that you agreed with our analysis that the acquisition
of the beneficial interests in the Trust would not be: subject
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to the reporting requirements of the Act. You indicated that
the analyeis conforms with that of a standard leveraged sale~
leaseback transaction in which the sale of the beneficial -
interest is in substance only the transfer of an income ‘gtréam,
vhich is neither a voting security nor asset under the Act. In
our March 13, 1991 call you confirmed my conclusion .that the .
two propésed changes from the ‘original plan ocutlined in the
Pecember 13 letter do not alter the prior analysis in any way.

ﬁi.dﬁde:staﬁd that the advice of the Justice S
Department's”Antitrust Division need not be sought regarding
" the matters.described’ above since it follows the FTC!'s "advice

on; ‘such .mattexrs.

' Tlie parties would like to.consuxmate the. transaction
described abéve in the near future. - Accordingly, if you.are
‘unable. to ¢oricur with any part of the foregoing summary.of our
telephone conversation, or if you have any questions or further
comuents, I would appreciate it if you would contact me
-immediately. “Fhank you for your assistance. U

Very truly yours,






