~DATE: Jannary 1, 1991 - I

RE: Applimtion of the Jurisdictional Test to Enclosed Fact Pattern

We have several questions about valuing the consideration for the pu:pose of determmmg
the Size-of-the-Transaction test in the following transaction:

Mr. Jones, an entrepreneur, entered into an agreement several months ago to buy out two
subsidiaries from a company owned by him and a single foreign investor, Mr. Jones had '
sufficient funds to purchase Co. Y, but had to seck funds from other sources for Cornpanyx
("CX~). CX's fixed assets were appraised at that time by an industry expert/at approximately -
$15 million and its current assets have been appronmatel%mﬂion, for a total value of
approximately $21 million. However, an allocation was made in that transaction discounting
CX's value to approximately $11.5 million. (Because of assumed liabilities of apppronmately
$3 million, Mr. Jones' purchase price was approximately $14.5 million.) In order to close this
transaction, for which Hart-Scott notification had been properly made, Mr. Jones was required -
to borrow $13,570,000 from a competitor, Comp (this amount included approximately $2.0 -
million for a prepayment to the prior owmers of CX regarding a covenant not to compete). In
exchange for this loan, Mr. Jones agreed to repay the principal and 12% interest within 60 days
and to pay a $500 thousand fee. In the event he failed to make that payment, Comp was given
an option to purchase CX's assets for $14,490,000. Comp also was required to pay CX
approximately $2 million for a non~competition agreement in the event Comp exercised the
option to purchase CX's assets.

OUR QUESTIONS RE: SIZE-OF-THE-TRANSACTION TEST:

i. Does the $14,490,000 constitute Fair Market Value under §801.10(c)(3) when an industry
expert has appraised the fixed assets at approximately $6 million above the current purchase
price, and the basis for that purchase price was understood to be a discounted value?

2. Must the valuation of the consideration in this transaction include the interest on the loan

made to Mr. Jones, which has in fact accrued to a value of $280 thousand, if Comp is willing
to forgive that amount?
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3. Must the valuation of the consideration include the $2 million for the non-competition
agreement to be paid to CX when the option is exercised?

4. Would it be permissible for the parties to agree now to reduce the purchase pnoe,
order to get below 315 million, by Comp's not purchasing approximately $1.7 million in CX's

receivables.
Thank you fo tion to this matter. Please advise as soon as possible. My
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