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September 19, 1990

Mr. Jé’ﬁf pahnke
Pre-Marger Notification Office
federal Trade Commission .

Thies letter is to follow-up on our telephona conversation
regarding how a life insurance company or life insurance holding
company should treat "separate account assets® and "annuity and
other fund deposits® in determining *annual net sales® and 1total
assets® for purposes of the site-of-person test.

A I explained to you during our telephone conversation,
vgeparate account assets" are reflected on the balance gheat of a
iife i{nsurance company or on the consolidated balance ghest of &4
1ife insurance holding company as a separate item with an
offsetting entry for separate account liabilities, Separate
accounts are established under the insurance laws of the various
gtates, Although a separate account may or may not ba registered
as & unit investment trust under the Investment Company Act of
1940, this inquiry relates only to separate accounts which are 8o
rogistered. The separate accounts, which are themselves
zagistaréd as unit investment trusts, invest the assets from the
gale of variable life and annuity products in shares of gpecified
funds or unit investment trusts.

By law and for statutory accounting purposes, the assets and
1iabilities of the separate accounts are clearly identified and
distinguished from othor assets and liabilities of the insurance
cofipany. For your information we have encloeed a copy of Section
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2933 of the Delaware Insurance Code which authorizes separate
accounts. The attached statutory language ies representative of
gssparate account authoriszations in other state insurance codes.

Separate account assets applicable to policies and contracts
cannot be charged with liabilities arising out of any other
buginess the insurance company may conduct. Although for
reporting purposes separate account assets are reflected on the
palance sheet (with an offsetting entry for separate account
l{abilitien), the separate accounts are treated as separate
entities under the Investment Company Act of 1940 and separate
audited financial statements are regquired and prepared for them.

8eparate account assets are carried at net asset valuwe, which
approximates market value, and generally represent policyowner
and contractowner funds maintained in the accounts to meet
specific investment objectives and unamortized deferred policy
loads and other charges due the insurance company from '
policyowners and contractowners over a specified period. Net
investment income end realized and unrealized capital gains and
losses related to the separate account assets are not reflected
in the statements of operations of an insurance company or
insurance holding c¢company.

Wo understand that the Commission has changed its position. as
stated {n Interpretive Letter No. 98, permitting the “netting" of
&n asset and a liability in applying the size-of-person test,
where an asset has an identical offeetting liability specifically
reiated to the amset. However, we belisve the facte with respect
to registered separate accounts are asignificantly different that
thogs dealt with in Interpretive Letter No. 98. Unlfke the
advertising monies dealt with in Interpretive Letter No. 58,
separate accounts constitute specific assets segregated pursuant
to express statutory authority. By law, separate account assets
allocable to policies and contract obligations are not subject to
the general liabilities of the insurance company and must be
separately fdentified, and the income, gains and losses thereon
are separately accounted for. The separate account is legally a
separate fund and the contractholders look to the separate
account to satisfy their contract rights; no one else, including
the other policyholders and other creditors of the insurance
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company have any rights against the funds in the separate
accounts allocable to such c¢ontract liabilities. In effect, the
separate accounts represent separate mutual funds established by
the insurance company. Treating separate account assets as
assets of the insurance company for purposes of the size-of-
person test is akin to treating the assets of a mutual fund as
assets of the fund’s investment adviser.

Interpretive Letter No. 96 states that title insurers that
file assot balance sheets under the format of the National
Assooclation of Insurance Commissioners (NAIC) Annual Statement.
Blank for Title Insurance (Form 9) may uee "admitted value" on
theiy most recent Form 9 for their "total assets" under
§801.11(c)(2). We note that life insurance c¢ompanieg using the
NAIC Annual Statement Blank for Life and Accident and Health
Insurance (Form 1) must report total assets excluding separate
accounts, reflecting the fact that funds in the sgeparate account
which are allocable to contract liabilities are not available to
satisfy the claims of other policyholders and other creditors.

In substance, the separate accounts stand {n the position of
rainsurer of a portion of the insurance company’s risk. Clearly,
the reserves of a reinsurer would not be considersd assets of the
original insurer. Similarly, the assetes of the aeparate
aceounts, which are analogous to the reserves established by a
reinsurer, should not be viewed ag assets of the insurance
company for purposes of the size-of-person test.

Interpretive Letter No. 96 provides that life insurance
companies that in thelr last regularly prepared annual report of
operations used the format of Form 1 should refer to "total net
premiume written* (i.e., net of reinsurance ceded) as their
"annual net sales” within the meaning of 8801.11(c£(1). "Total
fiet premiums written® is reflected on lins 20(d) of “Exhibit
i~Part i, Premiums and Annuity Considerations®" and carried over
to line 1 of the *Summary of Operations" on Form 1.

*Annuity and other fund deposits" are amounts paid by
contract owners to the insurance company under an annuity
contract or other insurance policy. A contractually determined
portion of *annuity and other fund deposits" received by the
insurance company must be deposited in the separate accounts.
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Unlike premiums, the "annuity and other fund deposits" and
stransfers to saparate accounts" ltems are reflected peparately
on the Summary of Operations gection of Form 1 at line lA and
iine 24A, However, under generally accepted accounting
g:ingigaii?they are *netted"” in reporting revenus. Bince
‘nterpretive Letter No. 96 permits the insurance company to "net"
re{nisurance payments against gross premiums for purposes of tha
“armual net sales" determination, it seems appropriate that the
insurance company would also "net” the amount of *transfers to
geparate accounts" against »annuity and other fund deposits".
Such offset is analogous to the treatment of reinsurance provided
by Interpretive Letter NO. 96 and reflects the same underlying

economic reality (i.e., & portion of the economic rigks
associated with the contract are transferred to the separate
account in the same way reinsurance transfers certain risks to

the reinsurer).

We request that the Commission concur in our analysis that
"tranafers to eeparate accounts” may be netted against "annuity
and other fund deposits" for purposes of determining "annual net
sales” under §801.11(c)(l) and that "separate account assets® of
a 1ife insurance company shculd not be included in determining
veotal asgets" of such company for purposes of §801(c)(2).

pleage direct any questions you may have regarding this
letter to the undersigned or of this office,.

Very truly yours,

Odvised thed §80L1(A(A) gWires {nsuromes ooy Ao
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§ 2982 DELAWARE INSURANCE CODE 234

right or absence of right of participation is reasonably related -
to the premium charged and the insurer is otherwise not in
violation of sections 2809 (unfalr discrimination—life insur.
ance, annuities, and health ingurance) or 2310 (rebates—life,
heslth and annuity contracts) of this title.

§ 2033, Pension, profit sharing, annulty agreements; sepa.
rate accounts

. {(8) A domestic life insurer may establish one or more sep-
arate accounts, and may allocate thereto, in accordance with
the terms of & written contract or agreement, any amounts
paid fo the insurer in connection with a pension, retirement
or profit sharing plan or an annuity which are to be applied
to provide benefits payable in fixed or in variable dollar
amounts or in both.

- . (b) The amounts allocated to each such account and actu-
mulations thereon may be invested and reinvested as pro-
vided in section 1322 (special investments of pension, profit
sharing or annuity funds) of this title.
~ (¢) The Income, if any, and gains and losses, realized or un-
realized, on each guch account shall be credited to or charged
against the amounts allocated to the account in accordance
with the agreement, without regard to other income, gdins
or losses of the insurer. The assets of each such account shall
have a value gt least equal to the reserves and other contract
Habilities with respect to such account. That portion of the
assets of each such eccount equsl! to the reserves and other
contract Habilities with respect to such account shall not be
chargenble with Habilities arising out of any other business
which the insurer may conduct.

() Assets allocated to a separate account shall be valued
gt their market value on the date of valuation, or if there
is no readily avallable market, then in accordance with the
terms of the epplicable contract or agreement; except, that
the portion of the assets of such separate account at least
equal to the insurer's reserve liability with regard to the
guaranteed benefits and funds referred to in section 1322 of

Revised, Decomber 1969
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‘285 LIFE AND ANNUITY CONTRACTS § 2038

thig title, If any, shall be valued In accordance with rules
otherwise applicable to the Insurer's assets.

(e) If the contract or agreement provides for payment of
benefits fn variable amounts, it shall state the essential feg-
turés of the procedure to be followed by the insurer in. de-
termining: the dollar amount of such varfable benefits, Any
such contract or agreament and any certificate fssued there-
tnder shall state that such dollar amount may decrease or
Increase and ghall state in its firat page that the benefits there-
underare on a variable basis, ,

(f) No insurer shall be aunthorized to deliver within this
State any auch contract or agreement providing benefits in

variable amounts until the Insurer has satisfied the Commis.

sloner that its condition or methods of operation in conneetion
with the issuance of such contracts or agreement will not ren-
der its operation hazardous to the public or its policyholders in
this State. In determining the qualification of an insurer re-
questing such authority, the Commissioner shall consider,

) among.other things,

" (1) The history and financlal condition of the insurer;

{2) The character, responsibility and general fitneas of
the officexs and directors of the insurer; and

(3) In the case of an insurer other than a domestic in-
surer, whethar the gtatutes or regulations of the juriadietion
of its incorporation provide & degrée of protection to policy-
holders and the public substantially equal to that provided by
this section and rules and regulations {ssued hereunder,

(£) Any domeati¢ Life insurer which sstahlishes ane or more
separate accounts pursuant to subsectlon (a) above, may
amend {ts charter to provide for special voting rights and pro-
cedures for such separate account contract owners giving
them jurisdiction over matters relating to investment policy,
investment advlsory services and selection of certified publie
accountants, in relation to the administration of the assets in
any such separate account, This provision shall not in any way
affect existing laws pertaining to the voting rights of the
insurer's policyholders.

Revissd, Dacember 1069
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