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ATTENTION: Richard Smith 4‘," ‘:;_;.‘._55;; : -
: & 3 & &
Dear Mr. Smith: ¥ o a0 &

We are writing to :uque?t.";' ® determination that the following
acquisitions are not subject to the notification requirements of
Section 7A of the Clayton Act (hereinafter "The Act").

SN
EACTS o S
We represen (hereina er- a

Massachusetts Corporation which is engaged 1 supermarket
business with nmet sales in excess of $100,000,000 |
e in-excess o
einafter
(hereinafter both Connecticut
Such assets include leasehold 4interests, leasechold
dmprovements, equipment, f£ixtures, wmotor wvehicles and Jinventory.
Both entities are engaged in the supermarket business. _ ba

e,

The voting stock ofPis owned S0 percent each by two ¢

dndividual shareholders. e voting stock o s held by 11
different individual shareholders, two of whom are the owners of the

woting stock of No Bhareholder (taking into account

the holdings of spou inor children) own 50 percent or more of
the wvoting stock of Neither corporation owns 50 percent
or more of the stock of any other

c ?oration.
™ 1 value of th 1 3.--h imatel
e total value o e _assets © is approx ely

$3,000,000, and its (Qet sales are less than 25,000,000.
The total value of the (nse_ts are approximately
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$5,000,000, and its @ssetsdexceed §25,000,000.

4SSUE I

In determining whether the acquisitions described above are
subject to the notification reiui-rements of Section 7A of the Act,

are and nsidered the same person?
LONCLUSION
No.
ZHE LAW

Under Regulation Section 80l1.1(a), the term “person" includes an
ultimate parent entity and all entities which it controls directly or
indirectly and an *ultimate parent entity" is defined as an entity
which is not controlled by any other entity. Section 801.1 (b)
defines “"control" as holding 50 percent or more of the outstanding
wvoting securities of an issuer.

DISCUSSION 3050
G- -
Since the ultimate parent entity o_ ds its two .
individual shareholders and the ultimate parent entity

iodllRS the two entities are not under common control and are
not deemed the same person within the meaning of the Act. ~

ISSUE ]I

Is either acquisition subject to the notification requirements of
Section 7A.

LONCLUSION
No. \
JHE _LAW
Section 7A(a) provides that:
no person shall “acquire,

directly or 4indirectly, any
voting securities or assets of
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any other person, unless both
persons...file notification...if

(1) the acquiring person, or <the
person whose voting securities or
assets are being acquired, is
engaged in commerce or in any

( ) activity affecting commerce;...

(2) (B) any wvoting securities or assets
of a person not engaged in
manufacturing which has total
assets of $§10,000,000 or more are
being acquired by any person
which has total assets or annual
net sales of $100,000,000 or
more; or

(C) any voting securities or assets
of a person with annual net sales
or total assets of §100,000,000
or more are being acquired by any
person with total assets or
annual net sales of $10,000,000
or more; and

(3') as a result of such acquisition,
the acquiring person would hold

(A) 15 per centum or more of the
voting securities or assets of
the acquired person, or

(B) an aggregate total amount of the
voting securities and assets of
the acquired person in excess of
$15,000,000.

Regulation, Section 802.20, provides that:

[ajn acquisition which would be
subject to the requirements of
the [A]Jct and which satisfies
[S)ection 7A(a)(3)(A), but which
does not satisfy ([S]ection
7A(a)(3)(B) shall be exempt from
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the requirements of the [A]ct 4if
48 a result of the acquisition :
the acquiring person would not

hold: 45!,,
(a) assets of the acquired person} ’51,5‘ (S

valued at more than
$15 million; or

- (b) voting securities which confer . «
K control of an 4issuer which, P e
together with all entities which oS 1IN &

it controls, has annual net sales L R e 0

or total assets of $25 million or KLra S

more. \x.t:’y\ $
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-s_engaged in an activity affecting commerce; the
including the assets of its ultimate parent
its two shareholders, exceeds $10,000,000; annual net sales

$100,000,000; and as a result of this acquisition,
would hold 15 percent or more of the assets o

ould not hold an_ aggregate total amount of the voting
securities and assets o“ in excess of $15,000,000
Were it not for the exemption under Regulation Section 802.20,
this transaction would be subject to the notification requirements.
However, since the acquisition satisfies the requirements of Section
7A(a)(3)(A) but not the uirements of Section 7A(a)(3)(B) and as a

result of the acquisition would not hold assets of \7
valued at more than $15,000,000 or voting securities o "

the transaction is exempt. '
v \aant's
Rt
i 3

: is engaged in an activity affecting ,/comerce; since
4 is the ultimate parent entity and its assets do not equal
. 000 and its net sales do not equal $100,000,000, it does mot
appear to meet the requirements of Section 7A(a)(B) or (C); as a
result of the acaisition,- would hold 15 percent or more of the

assets © ut would not hold an aggregate total amount of .

RISCUSSION




LETREW, -Te, - vt -

;--‘H.m-ulr

Pederal Trade Commission
August 11, 1988
Page 5

the voting securities and assets oWy in excess of
§15,000,000.

Assuming that this acquisition does in fact meet the motification
requirements under the statute, it would nevertheless be exempt
under Regulation Section 802(20). Thus, the acquisition satisfies
Section 7JA(a)(3)(A) of the Act but does not satisfy Bection
7A(a)(3)(B) and as a result of the acquisition Plould aot hold

assets of valued at_wmore than §15,000,000, mor is G
acquiring voting securities o

Based on the above, we request a determination, at your earliest
convenience, that nei acquisition mor
the QuEE . e i jace o,
the notification requirements of Section 7A of the Clayton Act. .

Thank you for your cooperation. We also want to express our
appreciation for your telephone assistance in analyzing the statute.

Bincerely, .






