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November 11, 1987

'r' lllT' hel

John M. Sipple, Jr., Esqg.
Federal Trade Commission
Premerger Notification Office
Room 301

Washington, DC 20580

Acquisitio

Re:

Dear Mr. Sipple:

eguests that the
Federal Trade Commission ("FTC") investigate a potential
violation of the Hart-Scott~Rodino Act ("H-S-R Act") in
connection with the acqulsitlon of, and proposed offer to

October 29, 1987 _
d a Schedule 13D with the Securities
and Exchange Commission disclosing their acquisition of
2,100,000 shareges stock valued in excess of
§91,000,000. (&%co o edule 13D is attached as
Annex 1 hereto. had been acquired

through open-market purchases made without reporting under
sllllllllllliilllll...'.iled

the H-S5=R Act. On November 2, 19

a Schedule 14D-1 in con i jth its offer to purchase
all outstanding shares or more than $1 billion
{the "Tender Offer"). copy of the Schedule 14D-1 is

attached as Annex 2 hereto).

The purc i s and the Tender
Offer were mad newly formed
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as genera
o the Agreement of Limited Part-
(the "Partnership Agreement")

partners "exercise full and excluszve control over the busi«

ness and affairs of the Partnership.” (Partnership Agree~

cle IV, at 9-12.) Moreover, in the Schedule 13D,
discloses that "By virtue of his position as a
partner of the Partnership and as controlling person
directly has the power to. vote and
0 dlspose or direct the dlsp051t10n of the 2,100,000 shares
held by the Partnership." (Schedule 13D, Item 5b, at 13.)
Similarly, the Offer to Purchase, filed as an exhibit toc the
Schedule 14D-1, discloses that the "Partnership will be .
operated under the full and exclusive control of the General
Partners, acting jointly or L (Offer to: Purchase,
Section 9, at 11.) In adgi
obtain the benefit of an 1 ear e risk of
loss of, the value of the Singer shares purchased by Bilger=~
ian Partners through their significant participation in the
profits and losses of the partnership.* {(Partnership Agree-
ment, Article III, at 7-9.)

Under thes
for H-8-R Act pu
owner'" of
will be the

lieves that,

*  Neither Schedule 13D nor 14D-1 filed Qi EEENED

iscloses the identity of the 11m1ted part-
ners. Therefore :
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in the Tender Offer, irrespective of whethe h
is deemed to control the partnership. Under the H-S-R Act a
person holds voting securities if that person is the benefi-
¢ial owner of such securities. (Rule Section 801.1(c).) As
explained in the Statement of Basis and Purpose accompanying
Rule Section 801.1(c):

The rules do not contain a definition of 'benefi-
cial ownership.' Instead, the existence of bene-
ficial ownership is to be determined in the con-
text of particular cases with reference to the
person or persons that enjoy the indicia of bene=-
ficial ownership, which include the right to ob-
tain the benefit of any increase in value or divi-
dends, the risk of loss of value, the right to
vote the stock or to determine who may vote the
stock, the investment discretion (including the
power to dispose of the stock).

(43 Fed. Reg. 33,450, 33,458 (July 31, 1978).)

icial ownership of the -

P‘reported purchases o*
and 1ts stated intention not to file premerger noti-

shares
fication in connection with the Tender Offer (Offer to Pur-
chase, Section 15, at 29) raise serjous gquestions under the
H-S~R Act. Under the H-S-R A d he ac-
quired the es or made the Tender Offer directly,
would not have been able to purchase more than $15,000,000
of such shares without first giving notice and observing the

applicable H-5-R Act waitin eriods. Through the use of
, weve ISR . corplying

with the H-S-R Act has already obtained the right to vote
and dispose of over $91,000,000

As general partners,

* The FTC has previously applied the principle of
beneficial ownership independent of the concept of
control in challenging the use of the put-call ar-
rangements. (FTC News, December 23, 1986, "FTC
Bureau Director Warns of Premerger Act Vlolations. )
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securities and the right to share significantly in the in-
_crease in valuerof th that will result from

RXercise of the investment discretion he has
regarding the shares.*

_The. partnership's accumulation of this sizeable
ting securities provi
with a springboard to launch the Tender Offer, a decision
thatvwas exclusively his as general partner :
i p(Partnership Agreement, Article IV, at 9-10.) '
rough the Tender Offe s proposing to ac-
quire all of the outstanding shares without gpm-
plying with the H-S-R Act. Some analysts believe "tha
1im was to elicit a higher bid, enabling him
make a big profit on the 9.99 perce u
Otherwise,
unilater-

the Tender Offer 1s success
. will be in a ion to accomplish a merger

nd dispose of a substantial portion
({Offer to Purchase, Section 12, at

Therefor ANBNNINNER 1 -s already violated the
H-S<R Act by acqu1r1ng beneficial ownership of more than
£15, 000, 000 ¢ ing securities in nonexempt trans=
actions ill continue to violate the H=-S~R
Act if he is permitted to acquire beneficial ownership of

Mres through_the nder Offer. 1In both
e ove situati acquisition of
beneficial ownership ~ securities is in

*  Prior _ filing of the Schedule 13D

on October
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contravention of the H-S-R Act independent of whether he
controlsg 7 "  (Rule Section 801.1(c).)

*activities must also be considered
under Rule Section 801.90 pursuant to which the FTC has
autliority to challenge transactions entered into for the
purpose of avoiding obligations under the H-S-R Act. The
recent amendments to the Rules concerning acquisitions made
by partnerships state that a partnership used as an avoid-
ance device will be disregarded when, for example, "some
persons might be tempted to make an acquisition through a
partnership for the purpose of avoiding reporting or delay-
ing their premerger notifications to the antitrust agencies
until they were required by the federal securities laws to
announce their acquisition publicly." (52 Fed. Reg. 20058,
200860 (May 29, 1987).) . .

pears to have
way prohibited by the
as able to:

In the instant case
I n

accunmulate secretly the maximum amoun
(i.e. 9.9%) before confronting the provisions of the federal
securities laws and the New Jersey Shareholders Protection
Act ("NJSPA") that imposes conditions on the purchaser of
109, or more hares without board of directors'
approval. (See Schedule 13D, Item 4, at 7-13 and Offer to

Puﬁﬁiase[,Section 12, at 22-24 for a further discussion of

ness purpose for usin
shares or make the Tender Offer a ;
pear to have been in a position to have done either direct-
ly. For exampl*s personally involved in

certain fi ' ts associated with the Tender
Offer.

e Tender Offer, has committed to
provide §150,000,000 of the f1nanc1ng for the Tender Offer.
(foer to Purchase, Section 1Q. ,

' made b
s the sole general partners of both

‘partneréhips are responsible for funding approximately 23%
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of the total purchase price necessar , ipng all of
) ting securities. Seco person=
% an, e entered into a commitment

1etter with National Westminster Bank USA ("NatWest") pursu=-
ant to which NatWest has committed to 1end $100,000,000 and
obtain commitments for an additiona 000,000 in financ-
ing for the Tender Offer s personally obli-
gated, along wi o fulfill the condi-

tions of the comm er with NatWest. Of fer to
Purchase, Section 10, at 13-16. o has
entered into a letter agreement with pursuant to

wliich a fee was paid to NatWest in connection with the sign=
ing of the commltment letter and whi ddie

in connection with Tender Offer financing.
€Y t6 Purchase, Section 10, at 15.)

'gnificant personal involvement
the Tender Offer financing suggests that
he, rather than his partnership, is the real party in inter-

est with respect to the acguisition ot- voting secu-
rities. As sucﬁuse of interrelated part-
nerships to accomplish the isition o-alls into
question whet] ent was to avoid comply=

ing with the obl gatlons of the H-S-R Act.

o ac-

r securi-
ties valued in excess of §91, 000 OOO and to make the Tender
Offer for all o hares valued in excess of $§1
billion without reporting under the H-S-R Act cries out for
ETC scrutiny. Thus spectfully requests that the
FTIC investigate these purchases and the proposed Tender
Offer.

If you have any questions or require any further
information, please feel free to call me.

cG: BSenator Howard Metzenbaum




