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Dear Mr. Kaplan: ==

Subject: |

1. We wish to confirm in this letter the.suﬁi
stance of our telephone conversation of February 137
1987. 1In that conversation, we discussed the obli<c:
ﬁations of investment advisers and managers {the
"Managers") to give advance notification under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976
(the "Act") of proposed acquisitions of voting securi-
ties for the account of unit trusts (or mutual funds),
investment trust companies and private investors (col-
lectively, the "Investors™) for which the Managers
exercise broad discretionary investment powers, including
the power to purchase, sell and vote such securities,

The question {s whether or not, for purposes of the Act,
the Managers ma¥ be deemed to “hold" within the meaning
of 16 CFR §801.1(¢) such voting securities, either ‘
because the Managers are deemed to control the Investors,
or because the Managers are deemed to have beneficial
ownership of such securities, by virtue of their invest-

ment and voting powers.
2. In this case, all of the Managers are indirect

iy

Holdings
ompanies,’

Gany iy

a publicly
mpany¥ with & numbet t and Indirect
ies, most of which play no part in managin
-c_i{n Unfited States securfities. Two of
00% owned subsidiaries
and
, both of which are
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are in turn bolding companies for a network of investment
management and advisory companies.

3. Among its subsidiaries, Jholds 100% of
_the outstandin vogin securities issued by each of
' an

4, Among 1its subsidiaries .-olds 1007
~of the outstanding votin securities 1ssued

~company and
issued by

5. Under 16 CFR §801.1(a) (1),

together with all entities which it controls dimectly
or indirectly, constitute a sipgle "person” for ppr~

poses of the Act. Because olds,

either difectlg or indirectly through its wholly-owned
subsidiarfes, 50% or more of the outstanding voting
gecprities issued by ]

] 'controls" each of such entities
within the meaning of 16 CFR §801.1(b). Therefore,

, is the "ultimate parent entity" of a
single "person” which includes each of the controlled
entit{es named above and all other entities which are
controlled by g hereinafter referred
to as the As of December 31,
1985, R nd its subsidiaries (prior to

the acquisition omhad total assets of
approximately $234,000,000 and annual turnover of
approximately $723,000,000 (figures are converted

from pounds sterling at approximately the current rates
of exchange).

6. Within the

owned by Investors.
function solely as bolding companies, . 9
finction solely as managers of unit trusts. Gmc~

tions varfously as: (i) a manager of unit trusts (the
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British equivalent of mutual funds); (ii) a manager
of, an investment company and (iii) a holding company.
Kunctions variously as: (i) a holding company;

"(ii) an investment management company for certain

investment trust companies and for unit trusts;

(i1{) an investment management company for indigi

and corporate customers who have accounts withi

over whichiiexetcises investment discretion Fv-p
cretionary accounts'); (iv) an investment management
company for otir individual and corporate accounts

over whic es not exercise investment discretion
{("non-discretionary accounts”); and (v) an investment
advisory company for investment management companies.

‘entity of the R 2nd the

which are held by that Investor. In our opinion, the
{nvestment management and advisory functions performed
on behalf of Investors by those members of the

eontrol” over such Investors within the meaning of 1
CFR §801.1(b)., "

8. . Even if the es not
"“econtrol" an Investor, tb , mamvill be
treated as holding securities owned by that investor
{f a member of thw“ “beneficial
ownership” of such gecurities witbin the meaning of

16 CFR 5%01-.1 (¢)(1) or if any of the specisal provisions

of 16 CFR §801.1(c)(2)-(8) apply. In our opinion, none
of the members of thhefEfted to
in this letter has "beneficial ownership  of Investors'

gecurities under their management within the meaning of
16 CFR $801.1(¢c) (1), and none of the special provisions
applicable to trusts and collective investment funds

operates to change this result. e the relatfon-
sﬁips between the members of tbe“nd

7. Under 16 CFR §801.1(c)(8), if th nt
mangzement and advisory functions of they

éwete deemed to constitute "control' : —
Investor, such Investor would be treated as a member

ould be treated as holding any voting securities

eferred to in this letter do not amoufit Lo -
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their respective clients are of several different types,
they are separately discussed in this letter. ;

9, As stated above,

s both of which are unit trusts organized under
the laws of England. Power to direct the activities
of each unit trust is divided between - Manager
and the respective Trustees. The principal power to
manage each unit trust's assets is held by its Manager,
while each Trustee has a veto power over the Manager's
| decisfons. As Manager, WlllllllNctermi how the assets
of ___ will be invested,&purchases and
gsells {nvestments owned by®l and SN behalf of
those unit trusts and ' tes any voting securities
owned byl Most decisions and activities
undertaken in the names of ' re made and
carried out by behalf of the unit trusts.

10, Under 16 CFR §801.1 (b) Ibould be
treated as having "control" over orillN £
_ {ther holds 50% of the outstanding voting
"pecurities of t bas the contractual
power to designate ‘a majority of the directors (or
individuals exercising similar functioms).

11. .. "Voting securities" are defined under

16 CFR §801.1 (f)(i) as "any securities which at
present or upon conversion entitle the owner or holder
thereof to vote for the election of directors of the
i{sguer ..., or, with respect to unincorporated entities,
individuals exercising similar functions." Nefther

_ ave issued "voting securities" as so
defined, Bot have issuved units which
have some voting powers; in terms of choosing manage-
ment, the Unit Holders of each unit trust have the power
to remove its Manager, but do not have the power to

. elect or appoint a new Manager or to remove the Trustee.
i Under the terms of the Trust Deed, any voting units held
E by._as the Manager are disregarded for purposes of
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a vote on a proposed removal of the Manager. Thus, even
if the Units can be considered "voting securities", they
have no voting power ingll hands with respect to
wmaintaining its own tenure of management.

12. We bave also confirmed thatQllRoes not
have the contractual power to designate a majority of
the Directors (or ipdividuals exercising similar func-
tions) of Wl The Statement of Basis and
Purpose published by the Federal Trade Commission,
43 FR 33450, at page 33459 provides: "Since a trust
does not f{ssue voting securities, under the tules {t
can be controlled by another entity only if the latter
has a contractual power, under the trust indenture, to
designate the trustee or, if there is more than one, a
mafority of the trustees."” As Manager o T
, phas the power to appoint successor Trustees, but
otily in the event that the incumbent Trustee wishes to
retire. s no power to remove the Trustee. On
the other hand, the Trustee, under both unit trusts'
deeds, does have the power to remove s Manager
if for good and sufficient reason the Trustee is of the
opinion that a change of Manager is desirable in the
interests of the Unit Holders; provided, that if the
uanafer is dissatisfied with such opinion the matter
shall be referred to-an arbitrator whose decision will
be binding on both parties. As stated above, the
Manager can also be removed by majority vote of the
Unit Holders of either unit trust. In our opinion,
I power as Manager to appoint successor Irustees.
under the unit trust deeds does not amount to "control"
over the unit trusts because, on balance gillllAs in
the weaker position in any conflict over management
solfey. Should any such conflict arise, either the
g; stee or a majority of the Unit Holders can remove
tom its position as Manager, butslliliiiphas no
corresponding power to remove the Trustee or any Unit

Holders. We conclude, therefore, that’loes not
control jMIENENNS, and that these unil Trusts are .
not member entities of the ;
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13. Turning to the issues raised in paragraph 8
above, it i{s our opinion tha ould not be deemed

to hold an ing securities owned by
because . not the "beneficial owner' of such
i

pecuritfes w in t ning of 16 CFR §801.1(¢)(1).
Furthermore, &ate not “collective invest~
went_fmds” within the meaning of 12 CFR §9.18(a), and

I “nefther a bank nor a trust company; <conse=
quently Sl ould not be treated under the special
provision of 16 CFR §801.1(c)(6) as holding assets or

voting Wh constitute the trust corpus of ¢/
either ,

14, 16 CFR §801.1(c) defines the term "hold" to
mean "beneficial ownership, whether direct, or indirect
through fiduciaries, agents, controlled entities or

other means.” As Investment Manager, (A2 s the
power to decide ho“ capital will
be invested, the power to execute purchasec god cales
of fnvestment securities in the names ofl '
ower to vote any securities owned byl
ngll For purgoses of the United States Securities
Exchange Act of 1934 (the "Exchange Act"), these powers
are sufficient to caus o be deemed the "benefi-
cial owner" of securities owned b IRCEC
Rule 13d-3, 17 CFR §240.13d-3). Under the Statement of
Basis and Purpose, op. cit., at page 33459 the Federal
Trade Commission and the Department of Justice have not
adopted for purposes of the Act the Securities and
Exchange Commission's formulation that beneficial owner-
ship i{s equivalent to either voting gower or dispositive -
power over securitfes. At page 33458, the Federal Trade
Commission has identified several indicia of “beneficial
ownership”, including "the right to obtain the benefit of
any increase in value or dividends, the risk of loss of
value, the right to vote the stock or to determine who
may vote the stock, the investment di&tion (including
the power to dispose of the stock)." has no right
to receive any increase in value or dividends from sec-

urities it manages on behalf of nor does
_ bear any risk of loss or decrease in value of such
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securities. In our opinion, MBUTM {s not, therefore, a y//
“beneficial owner" oiiNNNNNNNNN. ossetc . .
15. I . e both trusts, and we must '
therefore consider position in light of the
special provisions of 16 CFR §801.1(e)(3), (5) and §5),
Under the general rule stated in 16 CFR §801.1(c)(3),
most trusts are treated es holding exclusively any
assets or securities which constitute trust corpus,

- . while most trustees are not treated as holding such
assets or securities. '

16. There are three exceptions to 16 CFR
§801.1(c)(3): (1) revocable truste; (2) trusts in
which the settlor has retained a reversionary interest;
and (3) trusts which are "collective investment funds"™
within the meaning of 12 CFR §9.18(a). The first two
exceptions treat the settlor as the holder of trust
assets. Because @»is not a settlor of T
I the first two exceptions are not relevant to
~ our analysis.

- 17. . The third exception applies to "collective
investment funds", within the meaning of 12 CFR §9.18(a).
Under 16 CFR $801.1(¢c)(6), "a bank or trust company
which admin{sters one or more collective investment

funds shall bold all assets and voting securities

constituting the corpus of each such fund." Although

R 1d accurately be described as funds

in which individual fnvestors buy interests or units

for the purposes of collective investment management,

this description does not meet the technical definition

of a "collective investment fund” within the meaning of

12 CFR §9.18(a). That regulation refers exclusively to

funds held by a national gank as fiduciary and invested

collectively: "(1) In a common trust fund maintained by
the bank exclusively for the collective investment and
reinvestment of moneys contributed thereto by the bank
ifn its capacity as trustee, executor, administrator,
guardian or custodian under a uniform gifts to minors

act,” or "(2) In a fund consisting solely of assets g
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of retirement, pension, profit sharing, stock bonus
or other trusts which are exempt from Federal income
ﬁa;ion_undet the Internal Revenue Code." ?aind
> o not fall within the specialized classw
of funds defined by 12 CFR §9.18(a), nor does hall
within the classification of a national bank or trust
company acting as a fiduciary. Where the Federal Trade
Commission, in drafting 16 CFR §801.1(c)(3), has expli-
citly defined the term "collective investment fund" by
teference to a section of the Federal banking regulations,
ft is our opinion that only the technical meaning of that

term was intended ¢t and not a broader interpre-
tation. Since do not fit the technical
classification of "collective investmemgs," and

Pis not & bank or trust compan should not
" be treated as holding assets and
voting securities under 16 CFR §801.1(c)(6).

18. L1ike G

Manager for a unit trust

functions as an Investment

ap , . As Manager, &
~gtatus in relation to and its Trustee and trust

assets is substantiallv similar tofJ» status in
telation to *wbich is discussed above at
paragraphs 9-17. Therefore, in our opinion Ml is not

the holder for purposes of the Act of assets or voting Vv
securities owned bR '
‘ functions as an Investment Manager for
_ ) ~a unit trust
“““ - &s
status i{n relation to gimilar

to that ofq relation to QUENNENENGNGGN
discugsed above at paragraphs 9-17, it is our opinion
t“ha#s not the holder of any assets or voting
securities owned by

20. As stated above,{has several different |
functions: (i) a holding company; (ii) an {nvestment
management company for certain investment trust companies
and for one unit trust; (ii{) an investment management

s
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accounts with over which xercises investment
discretion ("discretionary accounts"); (iv) an investment
management company £ ther individual and corporate
accounts over which oes not exercise {nvestment
discretion ("non-discretionary account™); and (v) an
fnvestment advisory company for investment management

company for 11Pdua1 and co ate customers who have:

_companies. _

21. As a bolding company.’holds for purposes of -
the Act any securities which are held by its controlled
subsidiaries.

22. As an investment management company -
under written management agreements with three piblicl
_pwned investment t _COm IS EENAR R

ﬁ E holders of the voting shares issued by

. Uespite their names |l _
no wets, but are organized as limited- Li
companies under the laws of ] ,
are managed by boards of directors which are elected by

cespectively. &

235 Under ‘the management agreement betweeiliiP and

as delegated tolJJsubject to the direction

and supervision of board of directors, broad exec~-
utive powers in relation to hatw investments,

including the power to act for to exercise the

functions, duties, p g and discretions exercisable
by the directowto manage the investment end
reinvestment o capital, and to carry out the

general administration of andiiiills, manage~

ment agreements with qn er less _extensive management
powers than the agreement between bu

owers under the ontracts do include the
uying and selling of investiments and the executfon of
such other stock transactions, including the exercise
of such discretions in connection therewith as the
directors of aray from time to time require.
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Althoughf® exercises broad powers under its management
contract® with such powers are expressly
subject to the ,directions“boards of directors of

: Any of individual management
decisions can be overruled by intervention of the boards
of dire nd each of contracte as manager of
, can be terminated entirely with one
year's notice In each_ case.

24, Under 16 CFR §801.1(b), ould treated
as_having “control" over f*aolds

502 or more of the outstanding voting securities of any
d a contractual power

of such companies, or {

presently to designate a majority of the directors of
any_o aetompanies. As stated sbove in paragraph 22,
: ,ate all publicly-owned companies, and
Moes not hold 50% or more of the outstanding voting
securities issued by any of them. émanagement
powers described in paragraph 22 above do not include
the power to designate a majority of the directors of

‘ 16 CFR §801.1(b) does not include

1y provision for a broader interpretation of the term
“eontrol", and the Statement of Basis and Purpose,

op. cfit. at page 33457, indicates that & previous draft
of section 801.1(b), which attempted to identify *actumal
or working control, however effected," was rejected
partly in response to comments asserting that the pro=-
posed test, as applied to mutual funds, would have
regarded an investment adviser that advises several
separate mutual funds as controlling the funds. The
tegulation as finally Promulgated was based on the
stated objective that "All parties should be able to
determine their obligations with reasonable certainty
based on objective criteria." Also, according to its
authors, the final form of the regulation “eliminated
the criticism in the comments on the mutual fund issue.”
Ibid, at page 33458. It would appear that the authors
of 16 CFR §801.1(b) {ntended that king management
OWErs _as those exercised by on behalf of \
- should not be considered in determining
‘whether or not one entity has "control" over another,




18 not the "beneficial owner" of such voting securities

“owned by & has authority to sign contragts
and‘othgt documents which are legaliy binding upon iilllll
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and such a determination should be made exclusively on
the basis of the objective criteria of voting control
or a contractual power to designate the directors.
Since the objective criteria of 16 CFR §801.1(b) are

not _satisgfied in this instance, it {s our opinfon that
Sl ccs not have “control" over* and -

can be considered members

none of those three companies
£ thi , t purposes of the Act.

of the

25. In our opinion,‘hould not be deemed to
"hold" voting securities owned byUNENENENES:ndgllR:Li{ch
nages on behalf of those companies, because A

within the meaning of 16 CFR §801.1(c)(1). as

no rights to receive any increase in value or dividends
from such -securities, nor doe ar any risk of loss
of value from its investment decisfons. As discussed
1nrgaragraph 14 above in relation to , s vers
to buy, sell and vote securities in discretion are
not equivalent to "beneficial ownership' as that term is
used in 16 CFR $801.1(c).

26.  SEEE-unctions as

- : ed under e laws of s
position as investment manager of NEEEN#Eic somewhat
different from the position of e
relation to the unit trusts managed by them. Under
Trust Deed, the principal power to manage the
W ¢ trust's assets is held by a trust Committee, while
the Trustee has a veto power over tmtee'e man=-
agement decisions. The Committee o is bound by
the Trust Deed to appoint an Investment M er, and,
following this mandate, the Committee of as
appointe as Investment Manager. As | ment
Manager, § determines how the assets o i11 be
fnyested, purchas and sells investments owned by
on its behal votes any voting securities

nvestment managet for ‘TR

pensfon unit

in

However ,gfBcerves as Investment Manager of SEEERAbLY

v’

9;’
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appointment, an ould be dismissed byl
Committee at any time. As mentioned i ragraph 12

above {n the discussion relating to&a trust

can be controlled by another entity only if the latter

has a contrsctual power, under the trust indenture, to
designate the trustee or, if ere i{s more than one, a
majority of the trustees.. as no such contractual

tight nor any other means of controlling the election
eppointment or replacement of the Trustee or the Commit~

tee ofyg A erefore, in our opinion, oes not

thiave "control" over ithin the meaning of 16 CFR -
§801.1(b), and it follows that s not a member /
entity of the

27. ement powers in relation to gecurie
t{es owned by re substantially simi D

lar_to
management gowers over securities owned by#nd
éesct:i ed in paragraph 14 above.” Thereiore, .in our
opinion¥is not the "holder" for gurp of the Act
of assets or voting securities owned by ﬁfot the
same reasons as get out in paragraphs l4-17 above
in relation to

28. _ 1so serves as an investment manager to
a=va:ietg of individuals and corporate clients who have
established investment portfolio accounts wil B As
a service to some of its account clients xercises
fnvestment discretionary powers over sucll accounts, in-
cluding the power to purchase and disw‘securittes
and the power to vote such securities as no right
to receive any increase in value or dividends from any
of the securities held in its clients' accounts, andilily
bears no risk of loss of value of such securities. There-
fore, for the same reasons set out in paragraph 14 above
fn our discussion of the mea of the term "beneficial

ownership" in relation to it is our opinion that
ﬂ not the "beneficial owner" of any assets or voting

securities held in {ts clients' discretionary accounts, /
andl s not the "holder" of such assets or voting -
securities for purposes of the Act. '
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29. -tatus in relation to securities teld
in uon-discretionarg portfolio accounts {s six_nilag to
that described in the example following 16 CFR §801.1(c)
of a stockbroker who holds stock in "street name" for
the acecount of a nmatural ietson. With respect to non~-

discretionary accounts, erely purchases and sells
securities through stock exchange members and acts as
custodian, all on the instructions of the non-discre-

tionary account clients. Therefore, in our opinion, .
“‘ks not the "holder" of voting securities stock ’/
held in such accounts for purposes of the Act.

30. , acts as an investment advisor to several
ingestment wanagement companies, including Ml 3
and. a

corporation which manages N
pa unit trust organized under the laws of

] Under the Advisory Agreement between gl
and the * ] Agreement"),
provides {nvestment advice t t does not have

the power to enter into transactions on behalf of or
to make commitments which are binding_ _ N
as principal parties. Although th i Advisory
Agreement does not empower to exercise investment
d‘is,craetiinary powers on behalf D
and 8 ave informally authorize#to exercise.
_ such powers, i{ncludfng purchases, dispositions and
‘ voting of securities owned byl This informal
» dauthor{zation could be revoked at any time, and, in
- practice, @lecke specific instructions from G
with respect to all significant purchases, dispositions
and votemecurities owned by Sl As investment
advisor, as no right to receive dividends or pro-
ceeds of sales of voting securities. In our opinion,
P authority .to buy, sell and vote securities owned
by . ly for so long as authorized b ydoes:
10t constito

te "beneficial ownership” of such securitigs,
for the same reasons set out in paragraph 14 above in :
the discussion relating to snd it follows that . /

_ not the "holder" for purposes of the Act, of
assets and voting securities managed by .
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-

e terms of the Advisory Agreement between
ire substantially eimilar to those of the

i Advisory Agreement. Therefore, in our opinionm,
Bis not the "holder” of assets and voting securities
managed by GFM for the same reasons set out in para-
graph 30 above in the discussion relating to the
&'v, , isory Agreement.

e

4

32. Qserves as investment advisor to_w
but this relationship has not been formalized by a
written agreement. The relationship is, in practice,

substaii i i lli _gimilar t dvisory relationships
with B Therefore, in our opinion N s
ot ﬁ & "holder"” of assets and voting securities managed

no
by Sl or the same reasons set out i{n paragraph 30
agove in the discussion relating to the éﬁ.dvi‘soty

Agreement.,

L

33. Confirmation of the legal points raised aboye
{s {mportant to the members of th - N
because of the aggregate value of investments in sec~
urities issued by United States companies which the

' _ manages for the Investors. It

not uncommon for the Investors under, T
BMInanagement to ows _in the aggregat€ more than X1V
per cent (5%) of the voling securities of United States
issuers, 'and, because their holdings are a gregated for
Exchange Act purposes, the* pand the
Investors under its management have been required to
file with the SEC statements on Schedule 13D with
respect to such holdings.

34. The ' - and the Investor's
aggregate investment in certain companies has teached
levels which are close to the $15 millfon and 15% owner-
ship reporting thresholds undet the Act, and those:
thresholds may be surpassed in the future. It is there-
fore important that our clients are informed whether or
not they will be subject to the Act's requirements. !

35. In our brief telephone conversation, you :
{ndicated to me that you did not think the investment
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management companies would be required to aggregate the
holdings of funds or clients under management with their

own boldings for purposes of determining whether the
requirements of the Act apply to an acquisition. As we

discuys pindicated in this letter, thelill

N : structure and client relationships are

quite complex, and in view of this complexity, we agreed

that a written statement of the facts and legal analysis,

with your concurrence, would best enable our clients to
determine with reasonable certainty their obligations

under the Act. Please.confirm whether or not you agree

with the general opinfons expressed in paragraphs 7 and:

8 above, as well as the specific opinions expressed in
Pafagraphs 11, 12’ 13' 14’ 17' 18’ .19, 24' 2 ] 26, 27' 7
28, 29, 30, 31 and 32, on the basis of the facts u’/’,
presented. '

36. In the event that this letter or your response
is published, please have the names deleted to preserve
our clients' confidentiality.

Sincerely,

H
;
i
i
!
i
f
H
:






