January 28, 1987

Linda A. Heban, Esq.
0ffice of Pramerger

Notification —
Room 312
Federal Trate Commission
Sixth and Pennsylvania Avenue, N.W.
Washington, D.C. 205890 —————-

Dear Ms. Heban:

This is to follow up on our conversation earlier
yosterday.

¥y client sought to transfer title to certain
assets ("the subject aspeta") to a subsidiary of
Charitable Foundation A. This subsidiary wazs to finance
the purchase of those assets by bank borrowing.l

gubssquant to the grant of early terumination of
the waiting period in connection with this transaction
(Filing Ro. 87-0677), Charitable Foundation A decided
not to consumnate the tranzaction. Wy client, the .
acuired pergon in Ko. 87=0677, then entered into a
similar transaction involving transfer of title to the
subject assets to a subsidiary of Charitable )
Foundation B. At the timea of transfer, Charitabhle
Foundation B had less than $10 million in annual net
sales or total assates. Accordingly, there were no
Hart=Scott=Rodino filinges in connectiocn with the sale of
the subject assets to the subsidiary of Charitable
Foundaticn B.

i

1, In general, the banks deem it preferable for a
charitable foundation to be the ultimate parent of the
borrover, because a charitable foundation is less likely
to become bankrupt than a busiresss corporation. The
banks?’ concern is that, in the svent of the bankruptcy
of the ultimate parent of the borrower, the parent's
trustes in bankruptcy might try to reach the borrover's
asssts pledgaed to rspay ths bank loan. :
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The purpose and structure of the sscond
transaction were the sace as that dsscribed in the
abova~-raferenced HSR filing: A subsidiary of Charitable
Foundaticn B financed the purchase of the subject assets
by borrowing the ccnsideration from banks. This
subsidiary of Charitable Foundation B then paid the
guréhaae:prico of €450 million to my client. The bank
loan has a seven~year term. My client has the option to
repurchase the stock of this gubsidiary of Charitable
Foundation B after the financing is repaid. A series of
agreenents were entered into by my client and the
subsidiary of Charitable Foundation B which provided for
ths management and operation of the subject asszets by my
client. Reference is made to Ko. 87-0677 for a fuller
description of the nature of the contractual
arrangenents. The subsidiary of Charitadble Foundation B
which holds the subject assets has not and cannot engage
in any other business.

The financing banks hava determined that thay
wish to hava the ultimate parent of the borrover be a
more subztantially-sizad charitable foundation.
Accordingly, my client has consanted to the sale by
Charitable Foundation B of its etock in the grandparent
of the subsidiary which owna the subject assets to
Charitable Foundation C for consideration of $1,000.
Charitable Foundation € will receive a fes in -
coppensation for its participation in this transaction,
48 did Charitable Foundation B. My client will continue
to retain, as an operating fee, 90% of the amount by
vhich oparating revenues associated with the subject
assats exceed loan repayment and operating costs.é

_ In our view, C'e¢ acquisition of the stock of B's.
subsidiary does not meat the "size of transaction®™ test
and no HSR filing is required by B, C, or my clisnt,

The fact that only $1,200 {s to be paid by Charitable
Foundation C for the stock of Charitable FPoundation B's
subgidiary is a recognition that the revenues derived
fron this gubject assets will be used tc repay the bank
1oan, with the excess eccruing to my client, even though-
title to the subject assets will be held by Charitable
Foundation C's subsidiary.

: The remaining 10% will be retained by the borrower
until exercise of the option to repurchase by =my client.
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I would appreciate huyaring fiom you by the end of
this week, if at all possible. The parties wish to
consuzmate this transaction next week and will proczed
on ny advice that no HSR £ilings ars necessary, unleus,
of course, ¥e hear to thes contrary from you.

Thank you for your prozpt consideration.
8incerely,
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