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Pre-Mergexr Notification Ozfice
Pursau of Compstition
Felderal Trade Comxuission

Washington, D. C.
paar Kr. Prive:

. The undersigned represents savaeral parties who are
~eurrently finaldizing the structure of a _pro sed__transaction

— = gcheduled to close oh Decembsr 30, 1986, necessitated by the loss

of certain tax banefits after that date. We ars sesking confire

mation from you that there is an available exexption from pre-

trancaction notification and waiting period requiremants under

the Hart bcott Rodino Antitrust Izprovements Act in oconnection
with this transaction.

Thoes prrtiss are joining together to form a new oore
poration, Newco. Each will bs contributing stock or assats in
return for voting securities in Kewco. Party A is a corporation
that has both net sales and total assets in axcaess of §100

aiilion.

party B is a partnership with total assets of ¢33

ai{il{on and net sales of under 62 million.
[ -1-)
sales in excess of $100 million.
total asmsts of aspproximately
:gggagi_nttly $5 million, and a net marke

assets.

party C is a forsign

rporation with total assets in excess of €100 million and net
Upon formation Newco will have
$950 million and net

sales of
t value very close to

miiiion. The assets of Newco are principally real estats

, , We beiieve that Gection 802.20 exexmpts both the thres
foraing entities and Newco from the notification and waiting
peziod reguirsments, dues to not meating the size of the trans-
action test, as provided in that exemption. -

W believe that the “sizs of the transaction" tast as
wod{fied by the *ainimum dollar valuo® rule of 16 C.F.R. Section
802.20 {1982}, should rssult in the transaction being exempt
(aithough the fransaction results {n two of the acquiring persons
owniny mors than 15% of the voting securitias of Newco), cause
nons of the thres acquiring parsons holds ®(b) Voting securities

which oconfer ocontrol ©f an issuer which, together with all
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pntities which it controls, has annual net sales or total assets
of $25 millfon or wmoze.” Id. As pointed ocut by fZarl Kintner,

odaYal Antitrust Law, Volume V, Chapter 41.11 (1984), page 262,
*an acquisition of wvoting securities, valued at $15 miliion or
Lens, ix %ﬂ]%ﬂlﬂ' only if the acquiring person will hold a cone
traﬁfm ntsrest and the issuer of the voting sscurities has
annual nst sales or total assets of €25 million or mora. An
acquisition of more than $18 million of voting sscurities, hove
avVer, mests the Act's size of transaction test and would not be
-affectsd by the minizum dollar value rule.®

*Baction 802.20 epplies to joint venturas in the same
' "%ﬂﬁ to other acquisitions. However, where the venturs {s being

wa
folmed by #ora than two parsons, it is poaszible that all of the
acgai 1;,15?,:3{1}:1’”& would be exsmpt, providing none scgquired more
than $1% milldon in voting securities or obtainad control of the
vanture.* Kintnar, Section 41.16 at pags 266.
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Pirst we would like confirmation that the valus of
voting: sscurities can bs calculated based solely upon purchase
prics in the case of preferred stock. Party A will be receiving
preferred stock with a liquidation preference of €15 million,
which will bear a dividend of no more than 10%. Asssts with a
value of §15 aillion will bs exchanged for this preferred stock.
Is it necessary for a snall ancunt of assets to be rexoved from
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ths: exchangs trensaction so that the purchase price of the pre=~ } ns~

ferrad stock and the liguidation preferencs are halow 618
-m{1dgon?

8scond we would 1like confirmation that tha wvoting

_ arrangements for all of the capital stock, both preferved and

cormon, ©f Newco are structured in a panner so that nhone of A, B
or ¢ win bea in "control® of Newco. Newco will have & six member
board of directors, subject to contraction or expansion after
1988, Two of the six board menmbers may be elected only by Party

A 4B praferred stockholder. The remaining four members may only’

bs elected by a majority of the common stockholders, B and C,

“B0: that until at least 1989 one of those four seats Rmust da.

ﬂ;ég the 4ndividual who _controls Pparty B, who has no
3ffildatdon with Party C endvic shall 'b‘-LJI"cna Toan of the Board
of Newoo, The remiining thrae board seats (exactly 50t of the
board) say only be f£illed by Party C. Hithout the sharsholders?
agresment, Party C (owning approximately 85% of the common stock)
could slect all four of thess board members. We would like con=
.2i{rzation of the fact thet ons of the four board ssats to be
gilled by Party € would not be viewed as being ¥controlled® by.
Party €, aince there 4s a binding reguirement that this board
seat be filled by Party B's principal. S :

. however that there {s a sharsholders agrasmant batwvesn 8 ;
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. On a1l other matters Party A (holding preferrsd stock) e
votes together with thes conmon stockholders (Parties B and C). X
P‘l_tté; A will have 44% of the outstanding vote on all mattars i
other than slection of directors, Party B will have 10% of the o
vote on: all other matters, and Party C will have 46% of such oS
wvots. fThess voting provisions may not be amended without supsr- 3
majority approval by the sharsholders, both prefarred and common. : ;2
Under Section 801.1(b) “one person controls an entity %

- when (1) it *holds" (meaning beneficial ownership}] 50 psrcent or

securities” of Newco (voting percentage is 45%). The 4inability

of A, B or € to eloct a majority of the dirsctors, means that

none. of the thres owners of -Rewco “controls® -Newco (i.s.~they can ——
olect only 50%, which is not a majority).

o)
mors of its outstandirg voting securities or (2) it has the cone b2
tractual power presently to designate a majority of its direce &
tors.® Kintner, Section 41.5 at page 25¢. We beslieve in the b3
propoxsd transaction that the two regquirsments of S6ection =
801.1(b) should not intsrrelate. Although Party C can elsct &
sxactly 50% of the board ha does not hold "50% or more of voting 33

éincaroly yours, _
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