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operatinq corporations: one operating corporation is organxzed in

; B g Aztinnwdy, The last
regularly ptepared balance sheet of the & ,f nited States
Issuers reflects total assets of approxlmately §16.7 million. The
sales of the United States issuers for the most recently concluded
fiscal period were less than $25 million. A ¥oes not own
directly any assets in the United States, nor does it make direct
sales in the United States, these activities being done through

st raapriited States Issuers.

partner havzng a fifty percent capztal poszt;on in a real estate
partnership. Pursuant to Interpretations number 59 and 106 from
the Premerger Notification Practice Manual published by the
Antitrust Section of the American Bar Assocxatlon, we do not
believe that the total assets of thelTs mooos

would include the assets of the real estate partnership.
Moreover, without reference toc the Interpretations, pursua
the structure of the partnership, we do not believe that s weony
would be considered to "control® the partnership within the
meaning of Section 801.1(b)(2) of the Rules because a
supermajority vote of the capital of the partnership is required
for partnershxp decxsxons.

Based upon the size of the @ iiiihnited States Issuers
(without inclusion of the partnership assets), either individually
or on a consolidated basis, it is clear that the requlrements of
Section 802.51(b)(2) have been satisfied, i.e., neither the total
assets nor the annual net sales of the gfls¥= s United States
Issuers exceed $25 million. However, for an exemption from
notification under Section 802.51(b), it appears that both
subsections (b)(1l) and (b)(2) are regquired to be satisfied.
Section 802.51(b)(1) exempts [acquisitions of the stock of foreign
issuers which do not confer control of] “[aln issuer which holds
assets located in the United States (other than investment assets,
voting or nonvoting securities of another person. .- . ) having an
aggregate book value of $15 million or more,"

We have construed the provisions of Section 802.51(b) to

‘apply to two types of foreign ownership of United States.

interests. A foreign issuer that owns directly assets in the
United States would be governed by the provisions of Section
802.51(b)(1) and a foreign issuer -that owns interests in the
United States via a United States subsidiary would be governed by
the provisions of Section 802.51(b)(2). 1In our view, while the-
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provisions of subsections (b)(l) and (b)(2) of Section 802.51 have
been bifurcated, we believe that the only time that a foreign
person would be required to satisty both subsections (b)(1l) and
(b)(2) of Section 802.51(b) would be if the foreign person were to
both directly own assets jin the United States and couatrol a United
States issuer. Since %y =i3does not directly cwn any assets in
the United States (such ownershxp being through its wholiy-owned
subsidiaries), it is our view that it need only meet the
requirements of Section 802.51(b)(2) of the Rules.

The effect of the foregoing construction is to disregard the
form of the foreign transaction and, for purposes of premerger
notification, to treat a foreign transaction as an "asset
putchase' if the foreign person directly owns United States assets
and a "stock gurchase” if the foreign person owns United States
subsidiaries. Such a construction would be consistent with the
reporting requirements for tender offers by United States issuers

-(see Section 802.20 of the Rules). We can see no rationale for a

reporting requirement which treats foreign tender offers more
restrictively than-domestic tender offers.

In light of the urgency of the timing of this matter, please
ned as soon as possible if the Commisgsion

g8 is not required to file a premerger notice
acts describe d above,

agrees that =i
based upon the 1

If you have any quest;ons. please do not hesitate to call,
collect, the undersigned aygl o e, We appreciate your
cooperation in this matter.

Very truly yours.

1. The foregoing construction is consistent with Sections 801. 90
and 802.1 of the Ruleg wherein, in certain instances, the form of
the transaction can be recast to reflect the econic effect of
transations.
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