VIA MESSENGER

Mr. Patrick Sharpe PR - : -
Premerger Notification Office¥” c =
Room 303 ML RES e
Federal Trade Commission S

6th Street and Pennsylvania Ave., N.W. <
Washington, D.C. 20580

Re: Premerger Notification Statute
Dear Mr. Sharpe:

On behalf of our client, we hereby request an informal
interpretation from your office, pursuant to 16 C.P.R.
§803.30(a), as to the applicahility of, and avzilebility of
exenptions wunder, 1l U.S.C. §l8a (and the regulations
promulgated thereunder) in <connection with a proposed
acquisition of voting securities. .

Set forth below is a description of the material facts as
represented to us, the reasons the Act may be applicable and
the questions to be resolved.

Company A, each of its seven wholly owned subsidiaries and
one "joint venture® operation comprise “"Person A®. Person A is
not engaged in manufacturing, but rather performs services., No
single individual or other entity owns 508 or more of the
voting securities of Company A or has the contractual power to
designate a majority of the Board of Directors of Conmpany A.
Two individuals, each of whom owns 1less than 508 of the
outstancing voting securities of Company A, together own in
excess of 508 of such securities. The two individuals do not
have the contractual power to designate a majority of Company
- A's directors and are not related. In addition, no other

corporations, conpanies, partnerships, joint ventures, entities
or trusts are included in Person A. _

Person A had gross revenues of. o5k <Y 1its last
regularly prepared annual stateaent ncome and expense.
That financial statement (i) consolidates the financial
information for Company A and each of the subsidiaries that it
controls and (ii) is not more than fifteen (15) =months old.
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The joint venture has no assets and has had no revenues to
date. The assets of Person A, as reflected on that fiscal year
end balance sheet, are valued at iSRRG, The most recent
regularly prepared consolidated balance sheet for Person A
reflects total assets valued at less than $10,000,000.

®*Person B" is a large group of entities, some of which may
be "engaged in manufacturing." 16 C.P.R. §801.1(j). Person B
has annual net sales in excess of $100,000,000 and total assets
in excess of $100,000,000. One of the entities (“Target
Subsidiary®) included in Person B is a wholly owned subsidiary
of a wholly owned subsidiary of Company B, the ultimate parent
entity of Person B. Tarqget Subsidiary itself controls only two
-wholly owned subsidiaries. As a group, Target Subsidiary and
the subsidiaries it controls (Lereinafter "Target Person") have
total revenues, as reflected on the last regularly prepared
annual consolidated statement of {ncome and expense, of
approximately $16,600,000. The assets of Target Person, as
reflected on their last regularly prepared balance sheet, are
valued at less than §10,000,000. Target Person is not engaged
in manufacturing.

Company A proposes to acquire all of the issued and
outstanding shares of Target Subsidiary. Target Subsidiary's
parent will receive in consideration for this transfer $100,000
in cash and a percentage of the voting securities of Company A,
which percentage, while it has yet to be determined, will be in
excecs of 15% of the then icesued and outstanding shates of
Company A. 1In addition, Target Subsidiary'c parent may obtain
certain voting rights. Such rights would not permit Target
Subsidiary's parent to designate a majority of the Ltoard of
directors of Company A, but would permit it to control certain
actions of Company A's board of directors.

Thus, as a result of the proposed acquisition, Company A
will own 100% of the voting securities of Target Subsidiary and
will effectively control Target Person. The immediate parent
of Target Subsidiary will own, and thus Person B will
indirectly control, 15% or more (but less than 50%) of the
outstanding voting securities of Person A and will have
contractual control over actions of the board of directors (but
not over the designation of a2 majority of the boa:d of
directors of Company A).

Certain provisions of Subsection (a) of the ﬂart-Scptt
Rodino - Antitrust 1Improvements Act of 1976 [premerger
notlﬂcation statute] (the °"Act®™), as codified at 11 Uu.8.C.
§18a, may be satisfied by the ptOpOled acquisitton. In
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particular, Persons A and B are both engaged in commecce or '
activities affecting commerce. 11 U.8.C. §l€a{a)(l). _ -

The proposed acquisition may meet the requirements of 11 .
U.B.C. §18a(a)(2)(C) because Person A, with gross revenues {in '
excess of §10,000,000, is acquiring all of the votiny K_',
securities of Target Subsidiary, which is contrclled by Person o

Bi ao person with net sales or total assets in 2 UPE no
.- $100,000,000., Target Subsidiary and Tar owever, do c
(‘p;:l. |e5~ mot have =y g 257 assets in exccss of wb fe

S

$100,000,000. Pergson A does not appear to be an acquircdh'?“’" tre
person meeting the requirements of this subsection, because 1% .
Person A does not have assets or annual net sales of
$100,000,000 or more. L 7% ¢ hee

L}
- The requirements of 11 U.S.C. S§l1l8a(a) (2) (B) do not appear;“e
to be satisfied, even though Person B has total acsets or { ron
annual net sales in excess of $100,000,00C, because Person A, B th
as "acquired person," does not have total assets in excess of frantes
$10,000,000. Person A doef not appear to be an acquiring
person meeting the requirements of this subsection, because it ;
does not have assets or annual net sales of §i00,000,000 or i
more.

The requirements of 11 U.S.C. §l8a(a)(2)(A) also do-not
appear to be satisfied, evon though Person B may be engaged in
manufacturing, because Person A, which {8 not engaged in
manufacturing, as ®acquiring person,” does not have assets or
annual net revenues in excess of $§100,000,000. ©Person A, as 3
acquired person, does not appear to satisfy this subsection !
because it is not engaged in manufacturing. ' ;

. s
As a result of the acquicition, Person A, 8a acquiring ﬂbg:r ,
person, will hold all ef the voting securities of Target . ¢
Subsidiary, but none of the voting securities or .assets of >!
Person B. Person A has never before acquired any voting * ff”"
securities or assets of Person B or Target Person. It is not “‘;%‘ b
clear that this proposed acquisition by Person A of Tatgetéﬂk <
Person would satisfy the requirements of 11 U.8.C. Y2
Slﬂa(a) ‘3’ (A)o see 16 C.P.R. 5301.120 But see 16 C.P.R.
§801.2(b). . :

An exemption from the premerger notification requirements
'is permitted if the acyuiring person does not meet 11 U.8.C.
$18a(a) (3) (B). 16 C.FP.R $802.20. Although Person A will
acquire all of the voting securities of Target Subsidiary,
which is an entity controlled by Person B, the provisions of 11
U.S.C. S18a(a)(3)(B) do not appear %o be met by this proposed
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acguisition. When valuing securities to be held as a result of
an acquisition, it is the securities of the issuer that must Lo
valued, 16 C.r.rR. §802.13(a). The securities of Target
Subsidiary o: Target Perscn are not traded on a naticnal
securities exchango oz asuthorized to be quoted in a {inter~
Sealer quctation systen. Rocordingly, the walue of thcse
securities is eithar the acquisition price or the fair markat
value. Under either of these methods, the value of the
securities does not exceed $15,000,000. No securities of any
other i{ssuers inciuZ2d in Person B, other than those of Target
Subsidiary cr Target Person, are baing acquired by Perscn A.

2ooordingly, 4f Person A &oes not meet the provisions of
subsection (a) (3)(B) of the Act, tha exenption set forth at 16
C.F.R. §802.29 would be available, provided that Person A meets
the additioral standards set out therein. .

. As a result of Lthe propceecd acquisiticn, Pereon A will mot
hold voting securities which confer control of any issuer other

than Target Person., Target Person does not h ual net
qugizg.ooo,ooo,o: ror ogether, Target
¢r30n and Person A dc, howevVer, @ annual gross revenues in

exceas of $25,000,000 as <reflected on their most recent
gegularly prepared annual statements of income and expanse.
Hovever, {f ocne were to annuzlize their combined revenues
earned to date in the current fiscal year, such gross revenues
would not cxceed $25,000,000., Turther, & portion ©of Target
Subsidiary’s revenues for previous fiscal years were gencrated
by the operxtion of leased equipment. That egquipment will not
be leased or available to Person A, or the entities that
cozprise Person A, after the acquisition. Consequently, the
future conbined revenues of Person A and Target Person will
probably 2ail below $23,000,000 for this ceason as well, 1If
this proposed acquisition were an asset acquisition, Person A
would not hold, as a result of the acguisition, assets of
Target Person valued at more than 6135,000,000. As a result of

the proposed acquisition, Person A would neither hold nor

contzol any assets or voting securities of Person B,

" The questions we would 1like to have resolved on an
inforsal basis sre as follovas: -

1. w.wwm&@!_ﬂ_%l__ﬂd.c.
I%QL(H}).W. since 4§t is ascquiring all of the woting
sicurities of Target Bubsidiary and contrzol of Target Person,
but no securities of, and no contcrol over, Person B?
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2. Does Person A meet the provisions of 11 U.8.C
S18a(a)(3)(B)? The term “person”, means the ultimate parent
entity and all entities which it controls. Person A is not
acquiring any securities of Person B but it is acquiring all of
the securities of Target S8Subsidiary and control over Target
Person. In any event, the voting securities of Target
Subsidiary or Target Person do not exceed §15,000,000 in
value. All voting securities of Person B probably do exceed

$15,000,000 - in value, but none will be acquired as a result of
this acquisition.

-

‘ S§l8a(a) (3) (B), is the exemption contained in 16 C.P.R. §802.20

3. If Person A does not meet the provisions of 11 U.8.C. )135
i available to Person A?

Please call the undersigned at the above refcrenced
telephone number if any additional information is required to
resolve these questions on an informal basis.

Very truly yours,
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