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Dear Mr. Abrzhamses:

This will confirm the discussion that you and I had by phone on
February 27. Based on that discussion, our cllent does not intend to make a premerger
filing under the Hart-Scott-Roding Antitrust Improvements Aet, 15 U.S.C. § 18a (1982),
for the acquisition described below, , - -

Facts. Our client proposes to purchase, for considerably less than $15
militon, all but one division of another company. The company has one subsidiary
{"Sub“). The company and Sub as a whole, according to their latest financials, may have
~net sales above $25 million but total assets below $25 million.

The transaction is to be carried out in the 'louowing manner: The parent
company will creste a new subsidiary ("Neweo"), which will contain all of the assets of

Jhe parent that our client wishes to acquire, L.e., everything but the 6 on. ihe

parent company will own 100% of the stock of Newco, and the parent — not Newco
= Will stili own 100% of the stock of Sub. All of the stock of Sub and of Newco. will be
sold to our clieni. The transaction was Structured in this manner for business reasons
and not for the purpose of avoiding Hart-Scott-Rodino. ‘

Nefther Newco nor Sub, standing alone, has net sales of $25 mililon or
more, , -

Analysis. Iunderstood you to agree with the following analysis:
The acquisitions of Newco and Sub do not meet the "size-of-transaction

test” for reporting under Hart-Scott-Rodino. Although the Act ftself would require
reporting of any transaction in which more than 15% of the voting securities of an

Issuer are acquired, 15 U.S.C. § 18a(aX3XA) (1982), the Commission has modified that

requirement with the following regulation:
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An acquisition which would be subject to thn mquire—
ments of the act and which satisifes section 7A(aX3XA)
(15%1, but which does not satisty section 7A(aX3XB) [$15
million], shall be exempt from the requirements of the act
if as a result of the acquisition the acquirlnz person would

not hold:
(a) Assets of the acquired person valued at more
than $13 million; or

(b)  Voting securities which confer control of an
issuer which, together with all entities which it controls, has
annual net sales or total assets of $25 million or more.

16 C.F.R. § 802.20 (1985) (emphasis added).

Unlike most of the Hart-Scott-Rodino regulations, section 802.20 speaks
in terms of the "issuer” rather than the “person.® Newco and Sub are part of the same
"person,” se2 16 C.F.R. § 801.1{a}1) (1985}, but as outlined above they will be separate
“ssuers,” each with stock 100% owned by the parent company. Even though tha
raoquired persen™ may have net s:les of £25 milllon or more, the plain terms of section .
§02.20 exempt this transaction, in which neither issuer has net sales or total assets of

$25 milticn or more.

The only caveat to this analysis is that a transaction structured to avoid
Hart-Scott-Rodine may be reached under 16 C.F.R. § 801.90 (1985), even though it is
not otherwise reportable. I have represented to you that the structure of this transac-
ton was motivated by considerations other than Hart-Scott-Rodino. In addition, you
noted that the Premerger Cifice frequently geti questions about similarly structured
transacticns in which assets are £oun off into a subsidiary before sale, and {t does not
presume that such transactions are devices for avoidance. ,

As I noted above, our client intends to proceed with this transaction in
the near future, without first filing a notification and report form and observing a
waiting period. Therefore, I would ask that you let me know as soon as possible if the

~ Premerger Office disagrees with any of the analysis set out above,

Thank you for your assistance.
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