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Premerger Notification Office R
Bureau of Competition P ERCR R
' Room 301 : + . .
Federal Trade Commission R AR
6th Street and Pennsylvania Avenue, N.W. s ey
Washington, D.C. 20580 : -

Dear Mr. Kaplan:

I am writing to confirm our telephone convecsations on
November 20, 1985, during which I was advised that notification
gnder the Hart-Scott-Rodino Antitrust Improvements Act (“the
Act®) is not regquired in the situation described below.

The question we discussed is whether a company which
previously acquired both voting securities and convertible vot-
ing securities of an issuer in a negotiated .transaction in
which notification under the Act was not required, and which
now desires to convert the convertible securities into addi-
tional voting securities may rely on § 801.13(a)(2) of tae Com-
mission's rules under the Act (the "premerger rules®) in valu-
ing the voting securities it already holds, or whether the
previously acquired voting securities need to be valued at the
higher price set forth in the acquisition agreement. In addi-
tion, we discussed whether under these circumstances the tcrans-
action would be viewed as a “"transaction or device for '
avoidance” under § 801.90 of the premerger rules. The situa-
tion we explained giving rise to these questions is as follows:

A T T
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. Company A sold one of its subsidiaries ("§") to a new-
ly formed company, Company B, in a transaction which did not
require notification under the Act because the newly formed
Company B did not meet. the “size-of-person” test set forth in
the Act.. '

. Part of the consideration which Company A received for
Subsidiary & were shares of a third company, Company C, which
is a publicly traded company. <Company A received both voting
common stock of Company C and non-voting preferred stock con-
vertible into voting common on a one-for-one basis. (For put~
poses of illustration, assume that Company A acquired 750,000
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voting shares and 150,000 non-voting shares convertible into
voting shares.)

The contract between Company A and Company B assigned
& dollar value to Subsidiary S and to the Company C shares
received by Company A. The dollar value assigned to the
Company C voting shares was significantly higher (approximately
40%) than the market price of the shares. (The coanvertible
shares are not publicly traded.) One of the reasons for using
the higher price is that Company A has a separate agreement
with Company C which provides that, if after one year and
: before the end of the second year Company A sells the Company C
- common stock in the open market and realizes a lower price than
the value assigned in the contract, Company C will make up the
difference. (For purposes of illustration, assume that the
g Company C common had a market price of $14 per share but was
j , assigned a value in the contract of $20 per share. Also assume
¥ that the convertible shares were assigned a value in the con-
tract of $20 per share.) ‘

X e

Company C is a shareholder of Company B. In connec-
tion with Company C's investment in Company B, C issued to B
. the 750,000 shares of common and 150,000 shares of convertible
1 preferred stock which B used as partial consideration for its ‘
1 . acquisition of S. Company A understands that the Company C Ké
J. convertible shares were ptevxously authorized as a "hlank check .
L preferred stock” and were issued in connection with C s invest-
: ment in B. -

Based either on the market price of the Company C com=
1) mon: shares or on the value assigned in the contract, the value
} of the Company C voting securities acquired by Company A did

1 not exceed $15 million. Based on the value assigned in con-

13 tract, the value of the voting shares was exactly $15 million.
No filing was required under the Act with respect to Company
A's acquisition of voting securities of Company C pursuant to
the minimum dollat value exemptxon in § 802.20 of the premerger .
rules. _

-4

If Company A on closing had acquired both the
{150,000) shares of voting common into which the preferred was
convertible and the (750,000) shares of voting common which
.were acquired at the time, the value of the (900,000) common
shares would not have exceeded $15 million based on the ($14:
per share) market price (i. e., $12.6 mxllion). but would have:




Wayne Kaplan, Esq.
Rovember 25, 1985
Page 3

exceeded $15 million based on the ($20 per share) value assign-
ed in the contract (i.e., $18 million).

For various business reasons, the parties needed to
close the transaction simultaneously with the exzcution of any
contract. Therefore, the overall transaction wax structured in
order to make a simultaneous agreement and closing possible.
One thing, but not the only thing, that could have delayed the
closing and caused the transaction not to take place would have
- been the need to observe any waiting period under the Act.
Because there was a question about how the Company C common
shares should be valued under the premerger rules, i.e., based
on the market price or based on the higher value assigned in
the contract between Company A and Company B, Company A deter-
mined to acquire only the 750,000 shares of Company C voting
seCurities so that the $15 miliion threshold would not be
exceeded even if the shares were valued at the ($20 pet share)
value assigned in the contract. In addition, as partial consi-
deration for S, Company A acquired the 150,000 convectible
shares.

- At the time of closing the S transaction, Company A had the
intent to convert the Company C convertible shares into voting
shares as soon thereafter as possible. Less than two weeks
after the closing of the first transaction, Company A desires
to convect the Company C convertible shares it now holds into
_Company C common shares The question arises whether notifica-
“tion under the Act is required prior to conversica. If the
voting shacres Company A already holds are valued at their mar-
ket price, pursuant to § 801.13 of the premerger rules, no
filing would be required because the $15 million threshoid -
would not be exceeded. This is the case whether the (150. 000)
additional voting shares Company A will receive on conversion
are valued at the market price ($14) or at the higher value
($20) assigned in the contract. :

The question arises, however, whether Company A may
use § B801.13 of the premerger rules to value the 750,000 shares
of Company C common stock it already holds; or whether, because
the 150,000 shares of connvertible stock Company A intends to
convezst into voting stock were acquired as part of the same
tcansaction in which A acquired the 750,000 shares of Company C
stock and because A had the intent to convert as soon there-
after as possxble. A must use the $20 per share value in the
.acquisition agreement to value both the 759,000 voting shares
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it already holds and the additional 150,000 voting shares it
will acquize upon conversion. The question also drises whether
the two transactions would be regarded as a single transaction,
i.e., as a transaction or device for purposes of avoidance
ander § 801.90 of the premerger rules. Company A is prepated
to make a filing if necessary; it is not attempting to avoid
making a filing if a filing is required. Company A and Company
C are not competitors in any line of business and are in
different industries.

Based on the situation described above, you stated
that it was your informal interpretation that ne filing was
requited under the Act and premerger rules. 1In parcticular, you
indicated that the 750,000 shares already held and the 150,000
shares to be acquired as a resuit of the conversion by Company
A are to be valued in accordance with § 801.13. Further, you .
stated that the transaction would not be regarded as a tran§= ¥,
action or device for purposes of avoidance under § 801.90. We V.o
will rely on your interpretation in advising our client that it ¢
may convert the shares without the need to make a filing under é‘@&/
the Act unless we hear from you to the contrary by December 6,
1985.

Very truly yours,

OK WEK 12-/i e
w/ Contcmntnct ML
»Qﬂma wﬁmw






