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7a(c)(4) and rule section 801.1(a)}(2), the notification and report form would
be required to be filed in arder to consuumnate the trangactiom. .

Secticn 7A(c)(4) provides that "transfers to or from a Federal agency o a
State or political subdivision thereof™ are exempt from the filing
requirenents of the Xt. In addition, rule secticn 801.1(a)(2) provides that
the tem “entity” shall not include “the United States, =ny of the States
thereof, or any political subdivision or agency of either « « « «* By
excluling federal ar stata agencies fran the dsfiniﬁﬁx of "entity,” agencies
cannot be “persons” or incluled within * peraons Bacause secticn 7A of the
Act only covers transacticns by "persons,” the Act does not apply to those
excluled fram the definition. H

The Commissicner is an agency of the state of California and thus is excluled

frem the temm "entity,“ as provided by rule section 801.1(a)(2) ard £alls

wnder the statutory exempticn of section 7A(c){(4). By virtue of the broad

powers granted to the Comissicner, as conservatar, by Article 14 of the
Qshfbmia Insurance Oode and the coxrt brder, all beneficial jinterests of . .

Attached for youxr review ars copies of the executed Xreenent, the crdm' of
the Supericr (ourt, and the controlling statutes of the California Insurance
Code. Alao attached are the referenced provisions of the Act and rules upon

s exemptions are basad. ,
additicnal information, please contact
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POINTS AND AUTHORITIES

The Insurance Commissioner of the State of California is

3jauthotized by Insurance Code Section 10111

to ob:ala an ex parte

"The superior court of che county in wnich is located

6* .
7% the ptincipal office of such person in chis State shall.
Y upon the filing by the commissioner-oi the vetified
9 | application showing any of the following conditions . .
10 hereinafter enuzerated to exiét, issue its order §est£ng |
118 . . title to all of the asseta of such person, wheresoever
.12| situated, in the connissioner or his successor in office
13 in his official capacity a;-sucﬁ, and direct the
~14 conmissioner forthwith to take possesaion of all of its
715 books, records, property, real and personal, and assets,
.16 and t& conduct as conservator, the business of said ‘
17 ‘person, or so much thereof as to the commissioner may deeﬁ o
18 - appropriate, and enjoining said person and its offigers.
:jg -+ directors, agents, sefﬁanﬁs and employeeu from the
20 transaction of its business or disposition of its property . j
21 . until the further order of qptd court: E
221 " ..t | :
53 “(d) That fuch _person is found, aftet an examination, ok
24- to be in such condltion :hac icu £hr*her transaction of - -
25 . business will be hazardous to its policyholders, or . ,
26f|  creditors, or to the public. ?
27 ' -

) All lecciou rc:ercncel are to the Insutauce_EEde unlesa
28 othetviao Lndicatcd. . _ .

—— Ty -



"(h) That.a domestic insurer does not comply

. .
aaem cxe 8

with the requitenents for the 1ssuancs to it of a - ;f

cettificate of authority or that its certificate of
authority has been revoked;

0O ~N O b WN -

or L e :
off "(i) That the last report of examination of ihy B
10 person to whon the provision of this article apply shows

such person to be insolvent wichin the meaning of -

Article 13, Chapter 1, Part 2, Divisicn 1 of this code....'
In cobtaining an ex parte order pursuant to this section, the
Insurance Commissioner need only show that he has determined and :

found that one of the conditions enumerated existe. Financial

| Indemnity Co. v. Superior Court, (1955) 45 Cal 2d 395, 402; Rhode |.
Island Ins. Co. v. Dowrev, (1940) 95 Cal. App. 2d 220.) Undsr tha

insolvency and delinquency provisions of the Insurance Code. the

22|Section 1012. (Rhode Island Ins. Co. V. Downeyl supra at 235-36.)

Section 1020 of the Insurance Code provides that tho court




wh  wb

jptayed for should be granted as a matter of law.
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- THEREFORE, it 1is rcspectfully subnicced that thc order

Respeetively subnitted,

JOHN K. VAN DE KAMP. Attorney General
of the State of California -
i _ : ARTHUR C. DE GOEDE,
.. , - Asgistant Accorney General
- DERRY L. ENIGHT,
. . : : Deputy A:totney General

DERRY L. KNIGHT
'_A:torneys for Applicanc
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. . § 1010 CALYFORNIA INSURANCE CODE '

ST Artidcu?moudingsinamof o T
G e Imlmcy aend Dehnquawy Ve e

."' < o . :
P . " ..

6 xoio. Scope of proleionl .

The provisions of this article shall apply to all persons subject to .
, examination by the commissioner, or purporting to do insurance .
- business in this State, or in the process of organization with intent to
do such business therein, or from whom the commissioner’s certifi-
cate of authority iz required for the transsction of buzaneu. or
whose certificate of authority is revoked or tuspended. T

ﬂ S mlm‘.al"ﬂ"im'-.x.‘kx-‘% v

. ot . e . c. 2w
Tt st ! . P e IH ACIER I

lmn. Comemtlondi'de'r""" ST arer g

'l'belupenoreon.rtoﬂhecount; hw)ﬁchbloubdtbepwmdpal
office of such person in this State shall, upon the filing by the com
missioner of the verified application showing ary of the following’,
. eonditions hereinafter enumerated to exist, issue ita order’ vesting
* title to sN of the assets of such person, wheresoever situated, in the
commissioner or his successor in office, in his official capacity as
such, and direct the commissioner forthwith to take possession of all

. of its books, records, property, real and personal, and assets,-and D

N / (&onduct, as conservator, the business of said perzon, or #o0 much
C ereof as tothe commissioner may seem appropriate, and enjoining
v said person and its oificers, directors, agents, gervants, and employ-
\] sees from the transaction of its business or dxsposxbon of its property

. R i ! until the &xr!her _ff_df" Qf smd coun‘: s . Ny

" (a) That such person has refused to gubmit its books, papers,
sccounts, or affairs to the reascnable inspection of the commissioner
or lus deputy or exzmmer. )

(b) That snch person hu neglected or mfused to observc an order
of the commissioner to make good within the time prescribed by law
any deficiency in its capital if it is & stock corporation, or in iu
-memxhtmnmutualmsum . .

(c) That luch‘penon. \nthout first obt.umng tbe eonsant in wntmz
of the commissioner, has transferred, or sttempted to transfer, sub-
stantially its entire property or business cr, without such consent,
has-entered into any transaction the effect of which is to merge,

- . . m‘ : '0
Revised, 1964 < Ol“&mhb&&c&q:ma.‘
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 for the issuance to it of a certificate of autherity, or that its certifi-

GENESAL REGULATIONS . . ¢ 1011

consolidate, or reinsuie substantially its entire property or business
in or with the property or business of any other person.

(d) That such person ia found, after an examination, to be in such
condition that its further trangaction of business will be hazardous
its policyholders, or creditors, or to the public. S

(e} That such person hag violated its charter or any law of the
State. . s . L :

(D That any officer of such person refuses to be examinea nnder
cath, touching its affairs. '

" (¢) That any ofEcer or attorney in fact of such person has embez-
zled, sequestered, or wrongfully divertad any of the assets of such
person. :

(h) That & domestic insurer does not comply with t.e requirements

»

cate of suthority has been revoked; or .

[Page 261 follows]




mmmuw«m&ammbmm
mmm&nuofthkubdoapplyahommcbmbhw
within ths meaning of Articls 18 (commencing with soction $80),
Chapter 1, Part 2, Division 1; or if & reciprocal or interinsurance
exJunge, within the npplicable provisions of section 1870.2, 1870.4,
137}, or 1372; or if a life insurer, vnuzmtbeapphubkm‘rhhud
sections 10510 and 10511, . :

cmmcunou g 161

MFMMG. =, p mc;mna.e. u’a.}. urz.‘s i;guu.mc.’d’da. -

. . . R . ~, -
- .

) P "t,s

l 10115 Appllauon for eoment to tnntfu' hulnm T

" The consent described in Section 1011(c) shall L2 obtained by ﬁIinz
an application with the eommnsioner in & form to be pmcribed by
him accompanied by such’additional information concerning
insurer, its condition and affairs as the commissicner requires.

A fee of two thousand two hundred fifty dollars ($2,250) shall &2
pudtotheeommiuwwforﬂuﬁhnzoftbeapybabon. ‘ -

mwxn&.um;mn;m:mumt& wte

?

.

8 1012. Durstion of order .. ' L
» &Ha&u;&ﬂmﬁa&hfmmﬂeﬂa&mﬁ.mm
mﬁa&nd&ud&am@mmdm&mkﬂmﬂ,
;ﬂunfuﬂheumg,appe:rhnidmﬁthzt&emundtnr

m@:ammmmmmmmm.'
resume title and posaession of itz property and tho condoct of its
business. '

History ~Statu. 1835, ¢ 201, p. 1008 T e

¢ 1012. Summary selzure A N

’

Whenever it appears to the eommhsioser that any o! the
conditions set forth in section 1011 exist or that irreparable loss and
injury to the property and business of a person specified in sectioa
1010'buoecmedotmyoecurnnlmﬂioeommhsiomooact
immediately, the eomuuuxoner. without notice and before applying
to the court for any order, forthwith shall take possession of the
property, business, books, records and accounts of such person, and ‘
of the offices and premises occupied by it for the transaction of its .
business, and retain possession subject to the order of the court. Any

"+ .. @ 1583 NILS Publishing Company
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g 1014 . CALIFORNIA INSURANCE CODR

. person having possession of and refusing to deliver any of the books,
records or sasets of a perzon against whom & seizure order has been
fssued by the commissioner, shall be guilty of a misdemeanor and

punishable by fine not exceeding ons thousand dollars ($1,000) or—
imprisonment not exceeding cne year, or -both such fine and

fmprisonment, -

m_ubq.-&n}m:.ﬁl.p.lm - ] . o

2 1014. Enforcement of selzure

Whenever the commissioner makes any seirurs as provided in
section 1013, it shall, on the demand of the comrmissidner, be the duty
of the gheriff of any county of this State, and of the police
department of any municipal corporation therein, to furnish him with
such deputies, patrolmen gr officers as may be necessary (o sssist
the commissicner in making and enfercing any ruch seizure,

Histocy ~Stats, 1935, e 291, p. 1008, .. | : .

§ 1015. Procedure following selzure

Immediately after such seizure, the commissioner shall institute a
proceeding 83 provided for in section 1011 and thereafter ahall
proceed in accordance with the provisions of this article. ;

Mtecy~Suts 85, e BLp 1008 - . .-
§ 1016 Liquidation order . e

s . . o e -
. - .. .

Hntnyﬁmenﬂertbehswofn‘adermdcnecﬁonmll. it

at the time of instituting sny proceeding under this erticle, it shall-

appear to the commissioner that it would be futile to proceed ss
conservator with the conduct of the brneinmes of such person, he may
apply to the court for an order to liquidate and wind up the bnsiness of
said person. Upon & full hearing of such application, the court may make
an order directing the winding up and liquidation of the business of such
person by the commissioner, as liquidator, for the purpose of carrying
out the crdor to liquidats and wind up the business of such person.
T O SO -
Mistery —Stats. 1335, & 391, . 1006; Deits. 1597, ¢ 02, p PEBL 6L © - ¢
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§ 1017, Dissolution order . ... ... . . -
In his application for an order for the liquidation of a domestic
corporation, or at any time thereaftsr, the commissioner may apply
for, and the court shall make, an order dissolving’ such corporation.

. CEPETEE

P

-—a E

~8lats. 1925, ¢. 291, p. 1008; Stata, 1887, €. 522, B 2564, ] S

L

8 1018, Notice Imparted by recording of orders- - KT
* The recording in the office of a county recorder of any county in"
the State of an order entered pursuant to section 1011, 1016 cr 1017
shall’ frapart the “same notice that would be imparted by the
recordation ‘of a deed, bill of sale or other evidence of title duly
executed by such person, - v sl dmuii i

- we— e . P

NI PUCIEU Tt Dt Tt et
. History~Stata. 1835, ¢ 31, p. 1008 .-,
Tes e emege «"_,_:,._ terein -

§ 1019, Fixing of rights and labilitles e .
Upon the issuance of an order of liquidation under section 1016,
the rights and Habiliies of any such person and of creditors,
policyholders, shareholders and members, and all other persong
interested In its assets, including the State of California, shall, unless
otherwise directed by the court, be fixed as of the date of the entry
of the order in the office of the clerk of the county wherein the
application was made. - * . - -« el T

T B
Jawveill Lun.
.

o
A ek s v
.

. o

. ) Lt O T e e
Ustory ~Stats. 1935, e. 291, p. 1008; Stata. 1839, e 834, p. 2632, 8 1, - -
8 1020. Grounds for Infunctions and other orders
Upon the issuance of an order either under section 1011 or 1016,

or at any time thereafter, the court shall issue such other injunctions

or orders a8 may be deemed necessary to prevent any or all of the
following occurrences: :

(s) Interferene with the commissioner or the prozeeding.
{b) Waste of assets of such person. , . R
(c) The institution or prosecution of any actions or proceedings.
(d) The obtaining of preferences, judgments, attachmeuts, or

other Liens against such person or its assets. .-

(e) The making of any levy against any such persou or its assets.
(f) The sale or deed for ncnpayment of taxes or asscssments levied

by any laxing agency of property: e

(1) Owzed by such person. . . . '

¢
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§ 1021 i CALIFORNIA INSURANCE CODE

(2) UFOB Wlnch such person holds an encumbranec. TR ,
(2) Upon' which siich Perscn has prior thereto commenced an

actaon to foreclose’ any deed of trust or mortgage or has exercised
the power of sale under any trust deed or mortgage which sale or
foreclosure proceedings have not yet b¥¥h completed or upon which

no trustee’s deed or judgment of court or sheriff’s certificate of sale

has been issued “Taxing agency” as used in this section has the
meaning ascribed to it by section 121 of the Revenue and Taxation
Code. The injunctions or orders authorized by this subdivision may
be modified, dissolved or rescinded by the court on motion of the
commissioner, the State -Controlier, the person charged with the
collection of taxes or assessments on such property, or any person
beneficially interested in the property. The recording in the office of
the county recorder of any county in the State of an order or
injunction issued pursuant to this section, shall constitute service of
such orfler or injunction upon any ta.xmg agency mt.h respect to
pmperts w interesis thcrem Izented in su.h .,c.mt}'

" (®) An" mansging general agent or nttorney ‘in fact from
vnthholdrj Z from the commissioner any books, records, accounts,
_ documents or other writing relating to the business of such person;
provided, Lowever, that, if by contract or otherwise any of the same
are the prenerty of such an agent or attorney, the same shall be
returned wii~ no longer necessary to the commissioner or at any
time the cow.. after notice and hearing shall 80 direct. -

Blllou,—Shh. 1335.:.291.9.!N8 Shh.l%l,f.!&p.lﬁc,l LSutl. lSGS,e. 1450.
pwl&ll. . )

g 1021. Fﬂmz of chlms: notice; ume period .

{a) Upon the mbng of an order to liquidate the busmess of snch'

‘person, the commissior ‘r shall cause to be published notice to its
pobcyholdeu, creditors, shareholders, and ‘all other persons inter-
ested in its assets. Such notice shall require claimants to file their
claims with the commissioner, together with proper proofs thereof,

within six inonths after the date of first pubbcabon of such notzee, in .

themannerspemredmtlmarbde.

(b) The six-month penod specified in subdivision (a) shall not apply
to the California Insurance Guarantee Association provided it files
with the commissioner & notice of possible claim within such six-

.o : © 1383, NILS Publishing Company

Aellr
39"

sy

-~ o

- - ~ -, SRS
“"\““‘N* T w’h\"‘fsw-}'—-‘."'“r"' h#“‘ :"“"




B e L A S N gy T R T R Y

L emi
'}"qm(nw;,' - ‘a;- -I‘ﬁ_‘* A :-_-g\x, .5,;-r__ .h, =

: ML TN A 3(};".}’2 ' -t 5&\'-‘:..;1: '—3’1&'&..- '...-vo--h a-\ 0 W - 3

' GENERAL REGULATIONS 'l 1024

month period and {iles actual c!aunorclumlwlthm such pencds of
. mneumybe_permxuedbyorderotoourt. cestoaE 0

mm.-sunms,e.:'si.y mos,s:m mo,e.xox.u. N DR ‘:’-."'"

§ 1022. Publication of notice Sew gl o . .

Such notice shall be pubhshed in srewspaper of gcnenJ cn‘ctﬂa-
tion, published in the county in which the proceeding is pending, not
less than once a week for four successive weeks. A copy of the
notice, accompanied by an affidavit of due publication, including a
statement of the date of first p\.blmtlon, shall be ﬁled wnth the derk
of the court, . .. ".-

inmy.-Suu ms. c m. » mo&' T ;'__‘_. .

8 1023. Contznu of clalm

A claim must set forth, under oath, on the form prescribed by tbe
commissioner: . . e
. {(a) The particulars themof und the consxdem‘aon therefor.
(b) Whether said claim is secured or unsecured, and, if secumd,
. the nature and smount of such security.
{c) The payments, if any, made thereon.
(d) That the sum clumed in Justly owing from such person to the :
cJaimant. ‘
(¢) That there is no offset to the claxm.
(f) Such other data or supporting documents as the commissioner
History ~Stats. 1835, ¢ 391, p. 10O, -

] 1024. Noncomplylng claims dhallowed automatie filing of life .
fnsurance claims = -

_ Unlesa such claim is filed in t.he menner and w1t.hm the time
provided in section 1021, it shall not be entitled to filing or allowance,
and no sction may be maintained thereoa. In the liquidation,
pursuant to the provisions of this article, of any domestic insurer
which has issued policies insuring the lives of persons, the commis-
gioner shall, within 80 days after the last day set for the filing of
claims, make a list of the persons who have not filed proofs of claim
with him and to whom, according to the books of said insurer, there
are amounts owing under such policies, and he shall set opposite the .

m - .. .- .:’; :
© 1983, NILS Publisting Compaxy
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§1025 . - CALIFORNIA INSURANCE CODE .
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name of each person the amount 8o owing to such person. Fach
person whose name shall appear upon said list shall be deemed to
have duly filed, prior to the last day set for the filing of clauns, s
claim for the smount set opposnn bu nsme ‘on said list. .

’nu.qa%u ms. e 3L p 1008 - peen h

-0'5.'. BRI ..:.' v

G 1025. Unllquidated or undetennlned clu!ml or demandl
-Claims founded upon unhqmdated orurdetermined demands mu.st
be filed within the time limit provided in this article for the filing of
claims, but claims founded upon such demands shall not share in any
distribution to creditors of a person proceeded against under section
1016 until such claims have been definitely determined, proved and
allowed. Thereafter, such claims shall share rutably with «iter
claims of the same clsss in all subsequent dxstnbuhons. oL
An unliquidated or undetermined claim or demand “within' the
meaning of this article shall be deemed to be any such claim or
demand upon which & right.of action has accrued at the date of the
order of liquidation and upon ‘which. the habilxty ha.s not. been
determined or the amount thereof hqmdated. -

muom-s.m.ms.e.zﬂ.;xmsuu.xm c.lﬂ,p.mll

PR 2w Y, .

8 1025.5 Procedures In lieu of uparate chims mlnz

Notwithstanding the provisions of sections 1021 to 1025, inclusive,
the commissioner may, in lieu of requiring claimants to file separate
claims:

(a) File a clsim lmrself on behalf of a.!l clanmants fot return
premiums,

(b) Permit any assignee of the nght of the insured to a return
premium by virtue of a valid assignment, as security or otherwise,
made prior to an order under section 1011 or a seizure under section
1018, whichever is earlier in time in the particular case, to file one
claim as assignee on tehalf of all insureds having assigned rights to
the assignee, which shall set fortb such mformabon as may be
mqnn'ed under section 1028, -:-- - e -

(¢) Perrait the California Insurance Gumntee Association to ﬁla

one claim combining all claims assigned to the association under
subdivision (b) of section 1063.4, which shall set forth mch informa-
tion as the’ eommx.moner may teqmm. ' o

MFSQD.M&MILL v e,
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B ¥ ’
=% s 1026, Third party claims : SRR -

Whenever auny person hasa cause of acton agalnnt. &n insured acd
such cause is covered by 2 liability pohcy, such person, if the insurer
is adjudged msolvent, may file a claim in the liquidation proeeedmz
even if the claun is undetenmned or unhqmdnted.

History ~Stata. 1935, & m.y.xou T SN A "'?-f"""'f )

& § 1026.1 Insured luBrotatea to rights of third pm; clsimant -
AN e Where a claim arising out of 2 policy of insurance has been filed
e '*:%?:‘nf by 8 third party and approved by the liquidator and such claim has
pany oA AR -"’i : _ subsequently been paid or satisfied, either wholly or ia part, by the

transfer of anything of value, ‘either voluntarily or by process, from
the insured of the person in liquidaticn to such third party, then upon
the filing with the ligpidator of proof of the making and value of
such transfer, to the extent and in the manner required by.the
liquidator, the insured shall be subrogated to the rights of the third
party claimant to the extent that the claim has been satisfied snd
discharged, but the rights of the insured shaill not exceed the face
- value of such claim and if the insured has theretofore filed a claim
' covering the same subject matter, he is entitled to only one recovery.

ﬂmq.—s:.ulw.e.zn.;xasz.lz ‘; ' T o
8 1027. Allowance of third party claiml. mumple claims on one
. policy

A claim by a third party founded upon an insurance pohcy may be
allowed by the liquidator without requiring such claim to be reduced
to judgment, provided it can be reasonably inferred from the proof
presented that the claimant would be able to obtain a judgment upon
his cause of action against the insured and that such judgment would
represent a liability of the person in liquidation under the policy of
ingurance upon which such claim is founded.

In the event several claims founded upon one pohcy or bond are
filed, and the aggregate amount of such claiins exceeds the Liability
Limit of said policy or bond, and one or more of cuch claims is
unliquidated and undetermined, then all of such claims shall be
deemed unlignidated and undetermined; provided, however, that
should one or more of said claims become determined and proved
within the time provided in this article, the liquidator, upon any
distribution to creditors, shall impound the distribution percentage

e | © 1983, NILS Publishing Coopeay
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6 1028 CALIFORNIA INSURANCE CODE

of the face amount of said claim or claims eo determined and proved,
g not exceeding the policy or bond limit, and upon such claim or 2laims
REBIS \‘3.?‘ 3 S becoming liquidated as to amount, the liquidator shall release to such
¥ : - ~ claimant the distribution percentage of the final liquidated value of
" such c!axms out of the funds so impounded. . , - . ..
m"'s“‘" m“"”""’m . i L eeae e N
& 1028. Defnult or eolhuive judxmcnt mlnlt Insured: evlden-
. '_ tinry effect

A ;udgment taken by default, or by eonusnon, agmnst an ingured
shall not be considered as evidence, in the liquidation proceeding,
either of t.he liability of such insured to such claimant upon such
cause of action or of the jamount of damages to which such claimant

fs entitled. - " " 777 77U T0 LD I

.l . .
- - . - R -~

l(ldorya—smlme.ﬂl.p.lm ' ' .

! 1029 Clnlm ‘amount nllowcd lecured cla!ment o .

‘A claim of & secured claimant ghall not be allowed in a sum
greater than the excess over the value of the security of the amount
for which the claim would be allowable if unsecured, unless the
claimant surrenders the security to the liquidator. Upon such
surrender the claim my be allowed in the full arnount for whnch itis
valued. S e e

mm.-s:ums.c.m.nm | i

! 1030. Securlty valu:tlon L S .

" The value of the secunt'y to be credxted upon sucb cla:m shall be
determmed by an sppraiser appointed by the liquidator and approved
by the court. Such claimant shall elect to a.oeept the secnnty or to
release it to the liquidator., -

muuy,-smams.c.m.p.xm

8 10305 qument of ﬂnﬂ liqnldntion dlvidcnd

(n) The liquidator may require, as a condition of payment of tbe ‘
final liquidation dividend to a lender, or his assignee, who has filed a
claim for an unearned premium as an assignee of the jusured for
valuable consideration, that such assignee of the insnra'. - m assign
to the Liquidator all his nght, title, and mterett inac. va “"Ged

I © 1988, NILB P lab. | Gy 57
AT TS ITTLER L E ¢TI T e R SRR

\s.

%
-
>,

.

»

3



czxxm mtu'nons ’ l mz

.

debt of the insured to such usignee. pe:tammg to polzciel of tlu
insolvent insurer, remaining unpaid after crediting the final iquida-
tion dividend, if the amount of such unsatisfied debt is less tban one
hundred dollars and one cent ($100.01)~ - 7+ & -+ ¢ v

SR EINGAR 'l‘hehqmdatormayalsorequim.ueondiﬁon mcedent.the
AP delzverytohmofanthe documents gmngmetomch debt. -
The liquidator, in his sole dxsa-ehon. may determine whether or
not it will be feasible to attempt to collect any such assigned debt. If
he determines not to pursue collection of any such debt, he shall file
s declaration to that effect with the liquidation court and be reheved
e of any furthetmpons'b'htymrcspedtomchdebt. TR
(b) As used in ﬂnssecbon. “insured” means s namnlperaon who
purchased insurance from the insolvent i insurer for penonal, tamﬂy.
or househo)d purposes. . o
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'1031. Betoff. . s T T e

. - - et

In all cazes of mutual debts or mutut’ credxts between the peuon
in liguidation under section 1016 and az.y other person, such credits-
and debts shall be set off and the balance only shall be allowed or
paid, but no setoff shall be allowed in favor of mch other pers on
where any of the following facts exist: -

(a) The obligation of the person in liquidation to mch ot.be.r person
does not entitle such other person claiming such setoff to share s
claimant i in the assets of such person in liquidation. . 7

_(b) The obligation of the person in qudabon to such other peuon
was purchased by, or transferred to, such other person.
< (c) The obligation of such other person to the person in liquidation
btopaymuammentlemdngnmstmchotberpemnortopaye
balance upon a subscription for olm'u of the capital stock of ths -
person in liquidation. ) :

'M.mxnacmgxmmxnemumu

B U DT D N A R

§ 1032, Chlmnjeeﬁon.:v..._ . . SO P

“r

Wbenndaunisre)ectedbytbeeommmioner,wntwnnohaof
rejection shall be given by mail, addressed to the claimant at the
address set forth in his claim. Within 80 days after the mailing of the
notice the claimant may apply to the court in which the Liquidation

. . mﬁr
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§ 1033 caufdnxu msumc: CCDE

proeeedmgupendmgforanordertosbowauuwyﬂwdnm g
'hou]d not N anWd.’ T P -D:n .A L FEE- S o
PR LUl RSl h PR D : :

- _muoq,-suums.e.m.;xm._

8 1033. Clalm: preferen

(n) Chuns a.ﬂowed ina proeeedmg under t}m nrbcle lhall be grven .
preference in the follgwmg order:” =% .

Fte 3t e wse

(1) Expense of sdmmmintxon. ClD e amerie, .§ .
-~ (2) Unpaid chargu due under the provxsxona of Segbon 736.
(3) Taxes due to the State of California. = - S

" Q) Clmms havmg preference by the lam of the Umted States nnd
by laws of this state, * 27 <0t he B i Py =

~- -' fag

(5) All claims of the Cahforma !nsunnee Guarantee Assocmt:on .
and associations or entities performing a similar function in other
states, together with claims for refund of unearned premiums and all
claims of pohcyholders of an insolvent ingurer that are not eovened
claims. -

=gt L .~ et
DA H AL I S SN Hn -~

J T CECIE
< e

Chums exclv.ded Ly parsgraphs (3) (except claxms for refund of -
unearned premiums), (4), (5), (7), and (8) of subdivision {(c) of Section
1063.1 and subdivisicns (g) and (h) of Secbon 1063.2 shall be exduded

¥ . .t

ﬁomthxspnonty . A o
(6) All other claims, - CetvLEg et NI
(b) Upon the issuance of an ‘order’ appoxntmg a conservator or
liquidator for any person under the provisions of either Section 1011
. or 1016 or both such sections, the lien of taxes due to the State of
California imposed by Article 4 (commencing with Section 12491) of
Chapter 4 of Part 7 of Division 2 of the Revenue and Taxation Code
shall become subordinate to the reasonahle adm.mstnhve expensu
of the proceeding under the order. - -

MA&&IM&&LMW e.m.n.sm lﬁl,c.'lu,lﬁt

§ 1034. Voidable pmpexty tnmfen and Ilenl

After the issuance of an order of l:qmdabon under section 1016,
any of the folowing transactions occurring within four months pnor
to the application for such order shall be voidabls by the commis-
sioner if such transaction he= the effect of giving to or enabling any

 creditor of such person to cbtain a preference over any other creditor
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‘Sectioa 1010), with regard on)y to those insurers snb)ect to thu

: GENERAL REGULATIONS - 8 1u355

of the medul-or!wterpemntxgeofhndnbtthanmy ot.bu'
creditor of the same clasa:-.:: .. vo. o e

(s) A transfer of propexi.y of suck pemon. et
(D) The creation of a Yien on the" property ‘of such penon.
@ T’ne luffenng of a Jndgment agaxnst mch penon.

History —Stats. 1335, & 21, p. 1008 """ RER A
§ 1035, Appolnhuént of depntiu and assistents; lHquidation ex.

penses L I LT . L. T .

In any proceeding under this article, the commissioner shall have

the power to appomt and employ under his hand and officis! seal,
special deputy eormmssxoneu, as his agents, and to employ such
clerks and assistants and to give each of them such power as may by
him be deemed necessary. The compenzation of special deputy
eommissioners, clerks and assistants appointed to carry out the
pronslons of this article, and all expenses of taking possession of,
consemng, conducting, liquidating, disposing of or otherwise deal
ing with the business and property of such person under this article,
shall be fixed by the commissioner, subject to the approval of the
court, and shall be paid out of the assets of such person. In the event
the property of such person does not contain cash or liquid sssets
sufficient to defray the cost of the services required to be performed
under the terms of this article, the commissioner may at any time or
from time to time pay the cost of such services out of the
appropriation for the maintenance of the Division of Insurance. Any
amounts so paid shall be deemed expense of administration and shall
be repaid to said fund out of the first available moneys in the estate,

mm.-s:;u.ms.e.m.p.xooa,suu.Me.mp.mlc E

31035,5 Disbursement of assets =~ o .
Notwithatanding the provisions of Article 14 (eommncmg vnth

article:

(s) Within lzodaysoftheis;umeeoflnorderdu'echngtbe_
winding up and liquidation of the business of an insolvent insurer
under Section 1016, the commissioner shall make application to the
court for approval of a proposal to disburse the insurer’s assets,
from time to time as such assets become available, to the California

. m - :
- © . © 1383, NILS Publishing Coospasy
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§ 10355 - CALIFORNIA INSURANCE CODE

Insurance Guarantee Association and to any entity or penon
performing & similar function in another state.. - .

. (b) The proposd shall at least include the following prmnsions for

(1) Reserving amounts for the payment of expenses of administra-’
.hon and the payment of claims of secured creditors (to the extent of

the value of the zecurity held) and claims falling within the priorities
established in mngnphs (1) to (4), mclum'e, of mbdmnon (a) of
Section 1033. . .

(2 Disbursement of tho met: mushaled to d:te and lubuequmt
disbursements of assets as they become available,

.(3) Equitable allocation of disbursements to euh of t.bc usocis-
hons entitled thereta. . . et .

_(4) The securing by the eommu;uoner fmm eu:h of the associa-
tions entitled 5 disbursements pursuant to this gection of an
agreement to return to the commissioner such assets previously
disbursed as may be required to pay claims of secured creditors and
claims falling within the priorities established in paragraphs (1) to
(5), inclusive, of subdivision (a) of Section 1033 in accordance with t.ho
priorities. No bond shall be requirud of any association. .. -

(5) A full report to be made by the association to the commissioner
a.eeountmg for all assets go disbursed to the association, all disburse-
ments made therefrom, any interest earned by the association on the
assets and any other matter as the court may direct. :

* {¢) The commissioner’s proposal shall pnmde for dubursemenu to

-thc associations in.ameunts estimated at least equal to the claim

ts made or to be made by the associations for which such
associations could assert a claim against the commissioner, and shall
further provide that if the assets available for disbursement from
time to time do not equal or exceed the smount of the claim

'payments made or to be made by the zssociations, then disburse-

ments shall be in the amount of available assets. The reserves of the
insolvent insurer on the dzte of the order of liquidation shall be used

for purpouses of detenmmng t.he pm nh alloubon o{funds amonz :

eligible associations, ' -~ --

~ {d) Notice of such npphesbon shan be given to the usocntiom in
and to the commissioners of insurance of each of the states. Any

“such notice shall be deemed to have been given when deposited in the

United States certified muils, first<'ass postage prepaid, at least 80
days prior to submission of such application to the court. Action on
the upphubon may be t.l.ken by the Jourt provided the sbon

22
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required notice has been given and provided further that the
emwn%; propoul complies vnth pnngnphl (l) llld (4) of
s q0osuize L. % -

. * a e

81036, Legalcoume! ~ oo

“-f— -vo' .

‘The Attomey General lhan have the power to :ppoint nnd emp!oy '
cuch legal counsel as may by him be deemed necessary to assist the
commissioner in the performance of his duties under this article. The
compensation of such legal counsel shall be fixed by the Attorney
General, subject to the approval of the court, and shall be pa:d out of

the assets of the person agamat ‘whom t.he eommssxoncr has
proceeded under this article.

M.-.s:mxm.e.m.p.xm.

8 1037. Commluioner’l powen "s comcrn!nr or llqn!dstor

Upontakmgpossmmo!thopwpertymdbu!nmofm
pemnmsnypmceedmgmmutnnmde.tbammiow
exclusively and except as otherwise expressiy provided b: this
u-hcle. _either a5 eonserntor or qudntor —

- {a) Shall have authonty to collect all moneys due such person, and

to do such other acts as ‘are necessary or expedient fo collect,
eonserve or. protect its assets, property and business, and to carry on
and conduct the business and affairs of any such person or 8o much '

. __thereof as to him may seem sppropriate. L
~ (b) Shall collect all debtn duve and claims belonging t-said petson.
and shall have the authurity to sell, compound, compromise or
" assign, for the purpose of collection upon such térms and conditions
as_he deems best, any bad or doubtful Ashts. - -
/ (© Shall have authority to compound, compromise or in any oiher
manner negotiate settlements of claims against such person upon
such terms and conditions as he shall deem to be most advantageous
. to the estate of the person being administered or liquida‘ed or
“otherwise dealt with under this article. . _ -

(anhntuﬁnwmthouzmbu.towthypow
-‘encumber, leass, improve,’ sell, transfer, abandan or otherwise
disposé of or deal with, any real dr persons] property of any such
‘persom at its reasonable market value, or, in cases other than

biﬁon.ukorhmfamthohmdmsbhm&rkﬁvﬂu

. . -

.
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mn&maﬂmﬂmehmaemmpmﬂed.
however, that no transaction involving real or personal property
\ shall be made where the market value of the property involved
- exceeds the sum of one thousand dollars ($1,000) without first
obtainmgpermmnonofwdcourt.mdﬂnenonlyinmdsmwﬁh
- - such terms as said court may prescribe. . .
' . (e) Shall have authority to transfer to a trustee ar h-ustm under‘
a voting trust ‘agreement, tise stock of an insurer heretofore or
bereafter issued to him as conservator or as liquidator in coanection
with a rehabilitation or reinsurance agme.ment. or any other proceed-
ing under this article. Such voting trust agreement shall confer upon
the trustee or trustees the right to vote or otherwise represent such
stock, and ghall wot be irrevocable for a penod of more than twenty-
one (2]) years..
(f) May, for the purpose of executing and performmg any of t.he
_powers and authority conferred upon him under this article, j
name of the person affected by the proceed;ng_or in his own name,
rosecute and defend any and all suits and other legal prooeedmgt.
and execute, acknowladge and deliver any and ali deeds, assign-
menis, releases and other instrurents necessary and proper to
effectuste any sale or any real and personal pmperty or other
trensaction in connection with the admmmtrahon, liquidation, or
other disposition of the assets of the perzon affected by such -
' proceeding; snd any deed or other instrument executed pursuant to
/ the authority hereby given shali be valid and effectual for all
purposes as though the same had been executed by the person
affected by any proceeding under this article or by its ofﬁ?r!
pursuant to the direction of its governing board or authority./In
cases where any real property sold by the commissioner under this
article is located in & county other than the county wherein the
proceeding is pending, the commissioner shall cause a certified copy
of the order of his appointment, or order authorizing of ratifying the
sale, to be filed in the office oftheeounty recorderofthecountym
which said property is located. -

" (g) Shall have authority to invest and remveet. in such manoer as
he may deem suitable for the best interests of the creditors of zuch
person, such portions of the funds and assets of such person in his
possession as do not exceed the amount of the reserves required by
law to be maintained by such person as reserves for life insurance .
policies, annuity contracts, supplementary agreements incidental to
life business and reserves for noncancellable disability policies, and

. ’ ,
© 1983, NILS Poblishing Company
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which fundz and assets sre not immedntcly dzstn'buhblo to erodi-
tors; provided, however, that no such investment or reinvestment
shaﬂbomadawhxhexoeednthesumofoned:ommddoﬂan
($1,000) without first obtaining permission of said cotrt, and then
only in accordance with such t.erms,u.sud court may ptuu-ibo.

'Ihee:.umembon,inthuubcle,oféwduhen powm ‘and’

anthonty of the commissioner in proceedings under this article shall
not be construed as & limitation upon the commissioner, nor shall it
exclude in ary manner his right to perform and to do such other acts
not herein specifically enumersted, or otherwise provided fos, which

he may deem necessary or expedient for the w:omplmhment orin B

aid of the purpose of such pmceedmgs.

WA&MIM&BLFIMMIN &934.;.2533,!&8&211955.
& 1645, 5 L
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N | 1038. Berviee of lppliration for comnaﬁon or llquldauon

Any appbcahon :mder secuon 1011 or 1016 chall be served upon
the person named in such application in the manner prescribed by
law for personal service of summons or &8 provided by section 1039,

muuy.-suu.ms.c.m.p.xooi e

-

llm Setﬂcelnmeofevuion , )

ln heu of the service reqund by secbon 1038, serviee may, upon
applicaticn to said court, be made in such manner as the court directs
whenever it is satisfactorily shown by affidavit () in the case of &

corporation, that the officers of tha corporation upon whom gervice
4 h required to be made &3 sbove provided, hive departed from the
; Btata or keep themselves concealed therein with intent to avoid the

service, or, (b) in the case of & Lloyd's association or interinsurance
exchange, that the individual attorney in fact or the officsre of the
corporste attorney fn fact can not be served because of such
@eparture or concealment, or, (¢) in the case of & natural persor, “hat
the natural person upon whom service is required to be mads. as
sbove provided, has departed from the Stste or keeps himself

_- ooncealed therein with intent to avoid the service.
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- CMAPTER 1—FIDERAL TRADE
NP = COMMISIION

3 ROITIS e

s maheTSR | He=MRTL,  RIGULATIONS,
- EYATOAEES AND oTELFRETATIONS UNDER
A HARTSCOTTACING ANTITRUSY M
PROVEMENTS ACT OF. e . .
b Yt e b .

IEMERGER NOTIFICATION; REPOAY.
TG AND  WAITEID PERICO i-
L QU . .

AOTNCY: Pederal Trede Commission.
ACTION: Promulgation of fiaal rules
FUMMMARY: The purposs of this doo-
ument {8 formelly to promulgate final
rules implementing title X of the
Hart-Scott-Rodino Antitrust Improve-
ments Act of 1978, relating to pre-
merger notifizstion. The document
consists of final rules, including & MNo-
tification and Report Form. and &
gtaterment of basis and purpose. Under
Jhe zeatuie, the Federal Trade Come
mlasion was dlreczed to promulgate,
with the conswrence of the Assisiant
Atternsy Generad In chsrye of the
Antitrest Divisiza of the Department
ef Jusiice, rules implemanting & pre«
merger potisatiza program.  The
effecs cf ths final rules is to {mples
ment such & pregram, by explalning
the cover.ge of the program, cerialn
exemptions -om the program, and the
menns by w Lizh perzons must combly
With ther obilgations uader the pro-
IFFECTIVE DATE: August 30, 1972,
POR FURTESR INFCRMATION
CONTACT: . -

Ce ey . an

" Mrlcolm R Plunder, Associste Die

37 rector -for Premerzer Notifleation, |

'}, Bureau of Competition, Room 303,

% Federal Trade Commlission, Wash-

= ington, D.C. 2038), telephons: 203-

BU1 TENTARYT INFORMATION:

,Bection 7A uf the Clayicn Act 15

;u—.&p. 182, &3 2dded by sections 201

~and’ 202 of the HartScott-Rodino
_-.'Anut:'u:t Improvements Act of 1978,
Tequires persons contemplating certaln

Jmergers or acquisitions to give the

-Commitsion and the Assistant Altor-

’ihey Generd] sdvance notice and to

{walt certain designated pericds before

consuromation of such plans. The

- ens to which the advance
.Dotice requirement Is applicable and

it length of the walting periods re-

;Quired are set cut in the act,-the com-

-cBlete text of whizh {s reprinted beiow,
f.The, rules are divided into three

t-.m Pt 301 definea & numbder of

r.the terms used in the act and the rules

Q‘M;’tnlm which scquisitions are

TN L e |

i TR T
(N4 h :" :: .~. Sy »

\

| RULES AND REGULATIONS
subject to reporting end waiting
period requiremants. Part 802 contains
a number of sxemptions frowm thess
requirements. Purt £33 expleing the

procedures for complyiag with the set.
The Motification . znd Report Form,

which {3 eompleted DY pe-ions vo--

quired to file notiZication, is sn Lppen-
alx to part 803 of the ruies, Tas
smendment to the Clayton Azt does

‘get change the standards used in de-

termining the I2gality of mergers end
scquisitions, but iastasd provides the
enforcement egsncies with advance

. notice of, and information sbout, cfr-

taln transactions, and with an cppore
tunity to seek a preliminery infuncticn
o Pederl district cowrt to prevent
consammation of any mich traosase
tions which may, f onsummated, vio-
iate the antitrust laww, - - :
Section TA of the Clayton Act pro-
videx . ..

- =3ec, TA. (a3 Except as exempled
pursusnt to gubsection (c), no person
shall scquire, directly or indirectly,
eny voting securities or assets of sny
other person, unless both parsons (or
iz the csae of & tender offer, the 2
quiring person) {fie notification pursue
ant to rules under subisection (dX1)
and the waliing pariod described (n
subsection (DX1) has expired, if—

(1) the sequiring person, or the
person whose woling sscuritles or
sisels are being acquired, is enzaged in
commerce or in any sctlvily silecting
commerce:

“(3) (A} any voting securities or
asseta of 4 porson enguged in msnufece.
turing which bas annual net sales or
totel assets of $10.000.000 or more are
being acguired by any-perszon which
hes total assets ur annual net sales of
$10,000.000 or more; :

*(B) any voting securities or assets
of a person not engrged in manufac-
turing which hss - total mssets  of
$10,000,000 or more are being acquired
By any persca whizh has tolal assets
or annusal nst sales of $100,000,6000r
more; ot : L :

“(C) any voting securities or tssets
of & person with sanual net sales or

L tetal asseta of $100,600,000 or more are
being scquired by any person with
total aaszals or annusl net soles of
$10.000,000 or more: snd ’

={$) 83 a resuly of such scquisition,
{he scquiring person would hold- ’

*(A) 1§ per centum or more of the
woting securities ¢r assets of the ac-
Quired person, or .

“(B) an sgrregats tols] amount of

the voting securitics and assats of the
acquired person  in. excess of
815,000,000 - :
In the case of & tender offer, the
person whose vollng securiles are
sught to be asquired by a person r™
Quired to {lle notification under this
subsection shall file noti{ization Pure
suant ta rules undar subsection (dx

- PEDERAL RIGHSTIR, YOL &3 MO, HT—MOMDAY, AAY 31, 1978 .

srms e e

.:'.’:“";. s :’""“""* = ,_»“f‘-j‘-
v : ..
", . M .
=) (1) Tha waiting perfod
ander subsection (3) shalle :
*(A) bagin on tha dota of the rzezipt

. by the Federal 1.2d¢ Commission and

the Assistant Attormey QGeneral in
charte of ths Anutrust Divizien of the
Yrepartmant of Justics (hersinsiter roe
ferted Lo in this ssction 83 the "Ascint.
ani Attornay Qeoarsly ole - -

(1> tha comploted nvoilficatisn ros
Quired under subsection (23, or

(iU} if such notificstion fa pst eom-
pleted, the watification to the extent.

oomgleted and & statement of the reg-

suns {or suck noncompliance,” . |

from both persons, or, In tha eaze of &
tender effer, the acquining persow and

“{3) en cn thwe thirtieth day after
‘the date of such recelpt (ar-in the cass

. -Of & czsh tender ofier, the fifteenth

day), or on such later date as may be
gat under subsection (eX3) or (gX3). |
~(2) The Federal Trade Comminion
snd the Assistant Attoruey” Generzl
may, (o individuel casce, terminate the
waiting period specified in parzgTach
(1) aod allow any person to proceed
with any scquisition subjest.to thie
section, und promptly shail eause ¢ be
publisthed in the Fooomal Roocisen o
potice that neither (ntends to take ary
action within such periocd with resxpect
to such acquisition, oL

*{3) As used {n this sectiotte . . .

(&) The term ‘voting securities’
mezns any sscuritles which at present
oz upon conversion entitie the cwrner
or holder thereof to vale for tha eiete
tica of dirciers of the Lixuer or, wilh
respect 10 vninsorporaled issuers, pen
socs exercising stinbar functiona,

(3} The amount of perceniage of
voting secrities or asscin of -8 peison
which ars sequlred or held by another
person shall ba determined by sgrre-
oung the swmmoun? of percantage of
guch valing secucities or assets held ¢
scquired by such other pasica asd
¢ach alfilisie thereof. Lot

=¢{¢) Thae foilowizg classes Oof LN

‘tone ere exaxpi from the require-
: ments af this ssctiod— o

(11 scguisitions of goods or rally

traasferred ln the ordinary ¢oursa of

e . .« - é@
. *"(2)° sacquisitions of bonds, mort-
‘gages, deeds of trust, or other ohiigd.,
tions which sre not roting securities: -

-~ =(3) aequisiticns of voting securitics -

'of an hsuer at least 50 per centum of

the voting securities of which sare.

owned by Lhs scquiring person prior o
such sequisitions; | . .
«t4) transfers to e from & Federal
‘ agency or ¢ State or political subdich
thereol; ‘

< .
. =8 transactions. . specifically
exempted from ths antitrust jaxs by
!‘ed;nl statute; - ot :
8

spectfizally
exempted from the antiirust laws by
Puderal statute {f spproved by a Fed-

mwuy.ueopiuolnnwm
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s w 8 1040 CALIFORNIA INSURANCE CODE - .

\“5‘.‘; ' ' ’ . . . .
;:f:“ § 1040. Rcmoval of Insurer's principal office; change of venue D
R T SR - At iny time after an order is made under section 1011 or 1016, the

LR T W g 1 commissioner mey remove the principal nffics of the person pro-

RS 3 . ceeded against to the City and County of San Franciseo or to the city )

BEY _ - of Los Angeles. In event of such removal, the court wierein the .

. proeeedmg was commenced shall, upon the application of the
commissicner, direct its’ clerk to transmit all of the papers filed
therein with such clerk to the clerk of the City and County of San )

;"‘ eSS Frzrcisco or of the county of Los Angeles as the case may require.
R TR oy T ) The proceodmg shall merea.ﬁer be condicted in the same manner as
R P though it had been oommeneed in t.he county to whxch it had been
Sy transferred. - . )
k. nu.q.-s,m 1935, e 81. R m&
L Lol .-.--.._...;
. ﬁ uﬂ Cuntodlamhlp of moneya - RS

The commissioner shall be the custodian of all moneyl collected by
him or coming into his possession in the course of any proceeding
under this article, but he may depott v 3.oeovR, Or DY part

' thereof, in a bank appmved by sa? . . - )

num.—s{uuxmcm.p.xm .

§ 1042, Subporm of witncszes

The commissioner and a special deouty commissioner nppomted
pursuant to section 1035 shall have the power to subpoena witnesses e
. and exsmine them under cath upon any subject relating to the
affairs and business of any person affected by proceedmgs under
- this article. The penalties provided in Chapter 2, Title 8, Part 4 of the
Code of Civil Procedure shall apply to any witness who faile or
refuses to appear in awordn.nce wnt.h luch mbpoena, or to usufy in
eonnecbon t.herewnh. -

w,&aimaaxpxm

§ 1043 Hutua.liaqﬂon. reinsurance, or rehabliitation ]
In any proceeding under this article, the commissioner, as conservator
_or as liquidator, may, subject to the approval of 8aid court, and subject to
- . such Yens ¢ may be pecessary mutusnlize or reinsure the busineszs of
such persoa, or enter into rehsbilitztion agreements. No commizsioner
who acts as conservator of such person or who mutuslizes, merges or e
reinsures the business of such person or who enters into rehabilitation

. . 218 . ‘
o . © 1982, NILS Publishing Compaxy -
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tndirectly, “Eutity” ts defined In  plier The rules reserve the ‘term wommercs sre tavariably commercial

14X3), end comprehends naturs]l  “perron” for ths larger ooncepd, vsed
ns. corporstiops, partoerziiph, @ the stse-afparsca test cf s2ction
“ventures, vninsorporated sasacte TASX2). Dee the Simtement of Hadly
3, trusin, wid savers] other {ypes end Purposz 40 § 80112 wliich eilso ax-
plis - "Centrol® f3 deflned in  pisips the excepiloa i L2 delinilion
§(h) snd reears tn imost cases,  provided in thald rule. -

1-is] ownorzhtip of 80 pereent or The orizinkl ruies did Bt emplay
of the vuting stock, Cootrol i ef- the term “antity,” end instsad en
‘3 dirpetly i tha voilag stock i pressed the (wo mesniags of “psrsen”

without intermecisriess b is ef-

Ly using & inore complex definition.

4 indirectly if direct eoatrol B8 ‘The revised ndles introduced the pres-

by .controilad entities, agents, oF ant delinitional systers, The 8nel defle

e
orip
SAERAN I i

..

sctivision, over which & U.8, cour ey
have juringiction,. whereas ections
‘ taken directly by States o govers-
menis erg less lkziy o Do sthjecs te
Ua peristiciion. Furihermors, (e
prinzipies of ecomily, which sseks &
- sasure amicebls relaticn | amerg -
tions, miitates ugainst ths United

requlresments of the ect. By coeirset, -
the priscipis of comity is leda compeds . -

~ Epesry An “ulticale niion reformulates the langusys for iing with respect td the ectivies ef " .

17 Is celimad In § SSL1(AXY), and  clarity and to remove potertia)l smbi.
8 an entliy thas (3 pot conizollsd  guities, but does not alter the sub-
iy other entity. A “person” thus siance of the definftiom, .~ -~ . .
'x;:mwhmy ":n‘ ggm“-cuon P:tx:: SECTION 801.3 (RX5) ENTITY

y end lnked togsther by coniral = The term "oGtity”™ does ROl SppEAr
onships. These entitles sre e  {n the act, bt X the rules B pert of
4 to £s being "included within®™ ghe deficition of the term “peraon,”
erson. . . ~the baals unit ts whizh the act appliea.
ir sexemples fllustrate the rwle. gection §01.1(s) defines & “persca” as
waple Ho. 1 Rlustrates the ol gn ultimate perent entity and &l entt.

8l exae, that of & corparation willl  ties that It controls directly or indf.

glarfes, Dramples 2, 8, ind 4 Llus-" poctly, ~“Entities™ tius constiiuta tha
lets common cnses involving {20 eomponent parts of persona The deli-
governments, nstural parsons sod  pition of “entily” cets forth s st of
les tncluded within two persold  erganizationzl units that cen be lo-
gefinition slso nDotes wn exceptica.  cluded within o person. .
12 (a) end (b), In which the terma ‘The provizo ot the end of the dofini.
wn” f# easigned & dilferwnt mean-  tion exciudes the governmenta of Jor-
in “connection with percentigd  eign nations, the United Sixtes end
mtations, . C mmuﬁ%uwmh&smtr
T e Ay 42 agencles political subdivizions,
LROTFD IFORKATION TO §8ILAAY oy " qualirying ms entities. Mence,
#ion 7A Dbegine. “I{Nlo person “these units: are not subject Lo the act.
goquire ® * * Although secticn 7  Hbwerer, corporations coatrolied by
& Clayton Act resches only corpo-  such units and engaged (n commerrcs
“equisitions, Congress <Sd not  are entities, sand may be subject to the
.ud the dafinition of porson to be' requireme=nts of the sct. N
¢4 ta corporations. See 122 Cong. . : '
H U293 (Jally ed. Sevs. 16, 1978) - BACKSEOUND INFYORMATION $O
acks nf Rep, Rodino) 173 Cong. -~ - §80LKaxz) . -
B133&1 idatly ed. Sept. 1, 1976)  The need to Introduce the temn
paiison of House snd Senste ver- * “entity” s explained in the statement
| il fina] e.mpromise version). of hazis and purpose to $§ E0L.1(aX1)
derirftion ol parion accordingly and  BO1.12. Revised §80L1CaX2)
A the variety of organizaitions marked the initia]l sppesrance of the
uned In “B2 deflnition of “entity.”  term. although the original rulss bad
{eo purp_wvs of the szeof-person  achieved a similar resuit by meansol o
sl soction YA(2X2), “person” could . mors complex definition of “person”
-m,,?n_}hc puﬁmmre?:gr _ Bee the Fromul Rrcurtin notice ec-
D _¥us ecquiring or Usnsferzing * companying the revised rules, 42 FR
[ thie of such = hnited definition st 39042 (August 1. 19TT) i
eTicq wére udopted, the uitimste The final daflnition differs only
nt_entity wiuld be able to evade  slightly from the revised version. The
13quliceants of the uct by manl- reference to =n entity’s domiclla was
Lng Cue miity to be involved in & deleted 33 unnecessary, The reference
;‘rq&en For ¢xarnple. » large cor- 1o jolnt ventures not yet formed has
L20R, could gvade  the “size-of- - been conformed to the language of
B0 test of scctiop TA(RX D) merely flnal §801.40; the reason for its pres-
WTenzing to have ¢ rmall subsidi- ence (n the definition s expisined in
Pirtictpate’in an acquisition. Ia  the statement of basis and puspose Lo
Ja'd £ elfect to the sizeof- thatrule. .. . .
-_,-‘E."Q:E . Dersen” must mean the - Porelgn states, forelgn governments,
4 Fadeg .m;:».q Sl TN I and their agencies are sxcluded from
k u_.:O Snis dlemma by lo-  the definition of entity, but forelmn
L2 Larm “entity” Lo serve in  governmental corporations engaged in
tle W“D‘d_t!. thet of defining the - ecommerce are entities. The definition

.“g"aflmuu(mchum draws Lhis distinction becauss the se-  person may not have & generslly rec .

thoaana—umutol corporations engaged In

- 2 e
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governmsntal corporstions. The dis-

* tinction is gepersily supperted by the

Forsizn Soverelsn Immupities sct of
1978, 23 TA.C, 160-2-1811, which dis-
tinguishes between “oomunercisd activl
" ties” of forelgn satex and ‘agencies,
which &re not immuna from the juris-

dictien of the United States, and thelr -

noncommercial sctivities, which retain

© their bamunity, 28 U.AC. 150Kax2) -’
Similariy, the definition. alzo ex.,
cludes th States of the United States,

The efiext of the exclusion is that ag--" -

quikitions by Gistez are net subject to
Lhs act, because the act appiles oaly to
acguiditions involving persons. 8ee¢
8oction TAn). The same (8 true of
asset acquisitions from say of these
.politica) unite, Stock ecquisitions from
them are not excluded under this rule,
sinze the Issucr af the stock, not the
Stats or government, would be the pe-
Guired person. State-owned and US.-
owned - corporations ars . included
within the dcfinition of eatity, {or rea.

gons gimilar {0 those applying to for -

eign governmental corporstions. -

SECTION 361.1(2X3) ULTIMATE PARINT
\ oY ., . -

{ PThe termy "ultimate parent entity”

does not appesr in the acl. The rules’. .

employ the term (n the course of ds
fining the termn “person.” An “ultl--
mate parent entity” is an eatity that s
pot controlled by any other entity.
The ultimate parent entity included
within a8 person. thersfcre, Iis.the
entity that directly or Indirectly coa.

“trols all other entities within the:

parson and {s not itself controlled by
' any ¢ther entity. . end

An ultimste parent entity must be &
unit that fits the definition of “entity™..
tn §801.1{(aX2). Thus, for example. 8

corporation engagdd in commeres and .

wholiy owned by a forelgn government

- can be an ultimate parent entity, dut .

the coalrolling government cannot
because it {s not an entity. Set exam--
ple No. 2 o § 831.1(a X1

The uifimate parent entity lncludd ;
_within a person is responsible for a'.

_person’s sompliance with the act and
rules, under §803.2(s). Bectuse thy

" concept of “person” i a crestion of

the act snd rules and, thercfore, &
m«.mwmmm
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