)

-
"
April 24, 198S

S~

(3 4]

STy ©
in L hweir o
">

bt

-
_ : m—~A -3 g
This paterial may be sublépt to >

the conficdentinlity proviedak ofo2
Mr. Wayne Kaplan Seotion 74 (h) of tha Clayton Ac'fﬂ
Room 301 whic) restricis release under the
Federal Trade Commission Freea.m of Information Act
Washington, D.C. 20580

Dear Mr. Kaplan:

This letter is to confirm our telephone conversation of

April 23 regarding an exemption from the premerger notifica-
tion requirement under the Havt-Scott-Rodino

Antitrust
"the Act®). ’ B
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a generai partnership. The followin
among these various entities:

1. is a whclly-owned subsidiary of
2. %734 is the sole general partner of
limited pa

: e the
ners are all outside inveators.

s a general partnership of which

; and
e partners; & is the managing partner=™
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ives the bulk of its revenues from research -
performed under a contract with
joint venture agreement between'
research performed pursuant to the
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contract has possible commercial ap
required to contribute the asset tc)
entity marketing the research resul

common stock at a purchase price of $12 00 per share or aﬁ
aggregate purchase price of $12,000,000. Such ghares will
represent approximately 15.5% of the outstanding voting

securities of
shares.

immediately after the issuance of the

In addition, shave entered into = research

S ! ahe "Licensee") anadgy "Iicensor" )
w111 301ntly undertake a program of résearch and develop-
ment, with the Licensee providing $4,100,000 in research
support to the Licensor over 24 months. Subject to the
paynent of this research support obligation and certain
royalty obligatiens, the Licensor grants to the Licensee an
exclusive world-w;de License to make and sell all oroducts
related to«& s TR L A and
certain other jointly developed products. The royalty
obligations include payment of $1,100,000 on the effective
date of the agreement and $300,000 six months thereafter,
running royalty payments ranging from 7% to 10% of net
sales, and several bonus royalty payments each ranging from
$100,000 to $2,C00,00., upon the occurrence of certain
development events such as the initiation of clinical trials
and government approval.

The parties have also agreed that to the extent &
its affiliates seek outside support of research on cat
vascular products, or for marketing of such products
will first enter into good faith negotiations with € i
regarding such research support or marketing, as the case
may be. In the eventgf = tesearch in ﬁardiovqscular

G P tvf concluded that if these transactions were
aggreiated notification would be recuired under the Act .
because the total value would exceed $15,000,000. Based on .
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my telephone conversation with you, however, I understand
that it is the position of the Federal Trade Commission that
a partnership cannot be an entity withir a person but
instead constitutes an ultimate parent entity itself and-
that aggregation is nct required under these circumstances.
The application of this interpretation to the transactions
described above leads us to conclude that there are two

pretatlon'to'mean that the requirements of the Act must be
applied to each transaction separately.

Since the stock purchase transaction involves an
acquisition price of $12,000,000 and does not invoive the
"acquisition of voting securities conferring control ofﬁ%
the transaction would be exempt fxom the requirements of
Act pursuant to Rule 202.290.

Unless you notify us by your close of business on
May 2, 1985, that notification is required pursuant to the
Act with respect to the stock purchase, the parties intend
to complete the transaction on May 3, or as soon as possible
thereafter, in reliance on your interpretation as set forth
herein. '

For the research and license agreement, as a separate:
transaction between &RZE haaen no filing would be
required because the transactlon does not satisfy eithar
7A{a)(3)(A) or 7A(a)(3)(8) unless the fair market value of
the asset, or its acquisition price, as determined by the
Board of Directors of pr its designee, is greater than
$15,000,000. Because o he nature of the asset and the
contingent nature of the payments involed, neither the value
nor the price of the asset can be determined with certainty.

In the ‘event that the Board of Directors of € : or its
designee, determines that the fair market value or ttquisi-
tion price of the asset is less than $15,000,000, the clos--
ing may occur as early as ‘seven days after such determina-
tion unless you notify us by your close of business May 2,
1985, that notification is required. If the Board deter-
‘mines that the value asset is in excess of
$15,000,000, then Sii:: ; will file the appropriate
‘notificatxon pursuant to the Act prior to completinq this
transaction.
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Please contact either £ ®of this office or
EN(collect) as soon as possible if you
cuostlons or comments rega.ding the foregoing. 1If
> : are avallable ou can contact

S 3 (collect).

me at §
have any
neither

Thank you for your prompt attention to this matter.

Sincgrel_

P.S. Enclosed is a second copy of this letter. Klndly atamp
it "received" and return it in the envelope provided for
your convenience.





