Premerger Notification Requirements
Undet fhe Fart,scotc-nc ino Antitrust

wayne E. Kaplarn, Esq
Prererger th;ficatlon Oftfice
Room 301

greau of Competition

‘¢deral Trade Commission _
Seventh and Pennsylvania Avenues, N.W.
washington, DC 20580

Dear Mr. Kaplan:
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W zcorganxzatxon
o cer axn wholly-owned subsldxary corporations., Tie pur-
poses of this letter &re to desccibe the factual background
6f the proposed reorcanization and to confirm the inappli-
cability of the premerger notification requirements under
€he Hart~Scott=Rodino Antitrust Imptovements Act of 1976
("the ACtY).
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There is attached hereto as Appendix 2
ing the current corporate structure of %%
and its various cubsidiaries. There is'a ret
as Appendix B a diagram indicating the proposed corporate
structure after the completion of the contemplated trans-
actions. ’ o

¢crpary direct ownership and control of all of the (g

subsidiaries and by reducing the total number ©
coirporate entities. Significantly, the proposed transactions
%will not result in_the acqguicition of any additional securi-

nesestion
sz % “&ﬁ%%‘g‘: ‘?7::
%@g@? =i ; gt G =t il requesting
nat the prceposed transaction be exempted from thp recuire-
rents of prior approval and authorization by the A

copy of the Petition for Exerpticn is enclosed for vour
review,. :
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In connection with the accuisition of control of 5z i T
and its subsidiaries by ERotiif ades kg informational . Y f; .
gaterials were submitted to tid.Premerger Notification Office i PTUSCZ
of the Federal Trade Cormission (*FTC") as well as to the ¥ Ny A
Antitrust Division of the Department of Justice. Based B7 .
on this information and the exemption of the transaction Y [l
ty the ICC, your office confirmed that the transaction was f;". \
exerpt. under Section 7A(c) (5) of the Clayton Act, 15 U.S.C. ) iR . :
18a{c) (5) Sep your letter dated October 14, 1983 regarding ="
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Informational materials in connection with this transe- Vit
action were also submitted to the Premerger Notification . %3
Office of the FIC and the Antitrust Division of the Depart-
ment of Justice. Once again, your office confirmed that
the transaction was exempt under Section 7A(c) (5) of the
Clayton Act, 15 U.§5.C. §lBa(c) (5), from the premetget notxtx-
cation and waiting period requirements of the Ac

vour resier dated March 20, 1984 regardingifs :
W;J& 3

THE PROPOSED TRANSACTIONS

The purpose of the transactions proposed by the parties
is to eliminate two holding companies and to merge certain
subsdidiary corporatipons, thereby sirplifying the corporate 539
sttuctute b" wh'cﬁ v ReTRegaelontrols the ERNT NS S ——— L 5
y Har grdiand other affiliated companies. . - ol

The»ptopcsed tran< ions do not contemplate the injece-
tion of any new any meaningful modification
in the control o the existing companies. Essentially,
all that is involved in the elimination of two holéding

. COME ki 4 eho merger of certain existing companies =o
_thatbr el aSiTOe] will directly control all of m

p:opose to mecgefiiea
called *short-form rer
_ Code Sectxon Il10.
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in the merger. In connection with the Jg@s z
transaction, there are attached to the Fetition 10 Exemption
as Appendix H proposed copies of the required merger documents.

With respect to, theffr
£§ltsfpreposed that 45




ik P NI et - Ol A % - 8 A A R R By PO Ml N A TR g T T AT W e 3 T £ P agiion. B
B B o AN A e, R - . Y e 5 Y - ' N R » Py sy _ .o Y
3 G0 YO Yoy WET ARl TS WET ey el A R T ) YR e Y
t"?‘\' AL -‘3“.."; .tz’-‘ ""‘: f‘g“;’x‘g} . Rt e o oy b 'i .-. '.“ Ka 3 »-." 49N " 2 f"ﬁ’-}—“ S PR o ety i

B3 ko Y IR AN f: "a-f:.."r a:;l_:'.’$ Py ;_ vﬁi’( ] .‘\ ! 5 Wy ’:: 2 %&' i‘*l"'d‘
R O A L e A P YR S Ol

R wayne E. Kaplan, Esq. _ o ] -

befome Gifect sucsidiaries ot
jon, the saparate corparate oo ot S o
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ALl *¢liminated as a result ot the mergers. 4Lnere are
attached to the Pgtition for Exemption as Appendix I copies &
oy oGhsial and relevant documents in connection with ;
wr ~ the Eorssastdlphase of the transaction.
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73 . DISCUSSION -

) The parties to the proposed transaction have filed
with the ICC a Petition for Exemption pursuant to 49 U.S.C.
§11343(e). The Petition contains all of the information
tequired by the tegulations enacted by the ICC pursuant
tc the aforesaid provision, and requests that the ICC find
that the proposed transaction is exempt from the merger,
consolidation and acquisition of control provisions for y
e ©  the reason that the requirements of 49 U.S.C. §11343(e) (1) (A)
T and (B) are satisfied. This would require the finding by ]
G TEL the ICC that the application of 49 U.S5.C. §§11343 and 11344 ‘
s is not necessary to carry out the National Transportation A
j o Policy (49 U.S.C. §10101), ang either that the transaction ; .
3 i{s of limited scope, or that the application of such provi- '
o sions is not negded to protect shippers from the abuse of
. market power.

. It is anticipated that the Petition will be granted

; and that the ICC will determine that the proposed transaction

: ) .is exempt from the approval trequirements of 49 U.S.C..§11343
-ixnen B and §11344. If the Petition is granted and the ICC deter-

B mines that the transaction is exempt, the exemption from %
the: antitrust clause contained in 49 U.S.C. §11341(a) would i
be applicable because the transactinn would have been "exempted®
by the I1CC. ) .

Alternatively, If the Petition for Exemption were to .
be denied, the parties would proceed to seek the approval i
% ‘ of the proposed transaction by the ICC pursuant to 49 U.5.C. G
b5 | §11343 and §11344 prior to proceeding with the transaction.
3 In the event that such approval is obtained, the antitcust
3 : exemption of 49 U.S5.C. §1l1341(a) would still be applicable,
but in this case the exerption would be based upon the fact )
that the transaction had been "approved® by the ICC. 5 ..
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page Six

Since the proposed transaction inygo)
fication of the corporate structure of Kjaaises
and its existing subsidiaries, and does no
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acquicition of either the stock or the assets of any new

or additional entities, it is our position that the provi-
sions of the Act, specifically Section 7A(a) of the Clayton
Act, 15 U.S.C. slBa{a), &re not applicable because there

ts no zcquisition of either stock or assets of any new or

additional entities involved.

Even if the transaction would be subject to the provi-
gions of the Act, the exemptions under Section 7A(c) (5)

or (€) would be applicabdle.

1f, as is anticipated, the

10C determines that the transaction is exempt from the reguire-
merits of ICC approval pursuant to 49 U.S.C. §11343(e) the
transaction would also be exempt from the notification and
waiting period requirements pursuant to Section 7A(c) (5)

of the Act. If, on the other hand, the ICC determines that

the transaction is not exempt, and it becomes necessary

€0 obtain approval of the transaction by the ICC, the appli-
cable exemption from the Act would be under Section 7A(c) (6).

General.

CONCLUSION

1. The transactigs
corporate structure ofgy
subsidiaries, and does not invelve thre acoaisition of the
stock or sssets of any new or additional entities.

2. tven if the provisions of the Act are applicable,
if the ICC issues an order
ICC approval, the antitrust exemption under 49 U.S.C. §11341(3a)
wculd tecome operative without the ICC having “approved®
Accordingly, the exemption from the Act
under Section 7A(c) (5) would be applicable, ané no docurents
would be required to be filed with the FTC or with the Attorney

the transaction from

exempting

the transaction.

3. In the event that the Petition for Exemption is
denied, 80 that applicability of the antitrust exemption
roval of the transaction by the

would be depencent upon
1CC, upon filir ~f such application for approval with the.

Based upon the foregoing, it is our understanding that
the provicions of the Act zre not applicable in this trans-
action for the following rcasons:

igrlification of the
and its existing
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s I1CC, it would be

TC and Attorney
the transaction,
3 . the notification
3 Act would not be
o Section 7A{(C) (6)
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necessary to contemporaneously file the

application for approval and related materials with the

General. Assuming that the ICC then approves
the antitrust exemption set forth in 49

will be applicable and the exemption from
and waiting period requirements of the
applicable because of the exemption under

of the Clayton Act.

If the discussion of the law or the conclusions set
g forth herein are inaccurate in any respect, we assume that
i you will contact us promptly. If we do not hear from you,
; we shall advise our client to proceed to act on the basis
of the conclusions stated herein.

é{' Your coopereation and prompt attention to this matté:
g will be greatly appreciated. :

Sincerely yours,
N
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