June 6, 1984

. [Sd AT
Mr. Wayne Kaplan - , TE
Room 301 o A WT
Federal Trade Commission . H .o
Washington, DC 20580 ’ T

Re: Request for Interpretation of the Hart-Scott-Rodino Antitrust
Inprovements Act o 1976

Dear Mr. Kaplan:

This letter will confirm our contemporaneous oral request for an
informal i1nterpretation of the commission's rules implementing the
Hart~-Scott-Rodino Antitrust Improvements Act of 1976 (the ®Acct"). This
request is made pursuant to Section 503.30 of the rules,
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Fe S partner oL the Pattnership, and shali make &
cash capital contribution of 35 million in return for a 35 percent '
interest in the Partnership. Pursuant to a private offering under
Section 4(2) of the Securities and Exchange Act of 1933, certain
institutional investors (the ®institutional investors®) shall make an
agaregate cash capital contribution of 320 million in exchange for an
aggregate 65 percent interest in the Partnership. Tha D i
then borrow 360 million k7 ; ; ek
lcan to be collateralized v

[3 Ship

tyY to be acquired, and
simultaneously purchase :he% SR 2 sgets for $82 millicn,

Additional funds contributed -over the acquisition price shall be used to
pay the expenses of the acquisition and provide working capital for the
Partnersh The Partnership shall operate tne properties p
agreenant 4 NG AT )




DISCUSSION

The formation of a limited partnership does not constitute the
acquisition of *voting securities® by the partrers.

It is understood that the partnership interests acquired by the
general partner and limited partners of the Partnership do not constitute
®*voting securities® of the Partnership within the meaning of Section
7A(D}(3)(A) of the Clayton act, 15 U.S.C. Section lRa(b)(3)(A), and 16
C.P.R. Section 801.1(£}{(1) of the pre-merger notification rules, It is
also understood that the formation of a limited partnership does not
constitute the formation of a ®joint venture or other corporation® within
the meaning of 16 C.F.R. 3ect‘on 801.40,

The newly formed Partnership is treated as its own "ultimate parent
entity”®.

It is understood that a limited partnership constitutes its own
*ultimate parent entity” at term is defined in 16 C.F.R. Section
801.1(a)(3). Neitherg 35 percent interes: in the partnership nor
the 65 percent iunterest of tie institutional investors constitutes
control of the Partnership. Moreover, since the Partnership is
considered the ultimate parent entity, and since the pParcnershap
interests are not ®"voting securities®, neither
instituticnal investors are deemed an “acquiring” rumpany of the
g @ets under 16 C.F.R. Sectijon 801.2..

he Partnersnip, which does not have a reqularly prepared balance sheet,
shoJld not inzlude the woney contributed to the Partnership or the amoint
borrowed by the Partnersnip, for the putposes of the "size of person®
test.,

No assets other than money are
contrxbuted to the yaztnersnxp vy axn e genecral paltner or the’
limited partnecrs. The Partnership is : rped partnership for the
purpose of acguiring and operating the 85e
have a regularly prepared balance sheet., 3382 miilion of the $85 mxllion
contributed and borrowed funds will he applied directly to the
acquisition of the assets. The remaining $3 million shall be used to pay
the expenses of the acquisition and to piovide working capital for the
Partnership. It i3 understood, therefore, that $62 million of the $85
million contributed and borrowed, shall not be included in the assets of
the Partnership for purposes of applying the ®size of perscn® tcsat under
Section 7A{a)(2) of the Clayton Act, 15 U.S.C. Section l8a(a)(2).




CONCLUSION

Based upon the above fact aituation, or facts substantially and
materially simi be ab: in A5 understood that the acquisition of
the assetsh ¢ sjby the Partnership does not
constitute 4 reportable event by the Partnership A
institutional investors subject to the reporting and waiting period
requirements of Section 7A of the Clayton Act, thereby permitting the
acquisition to proceed immediately and without the necessity of filing
the Notification and Report Porm required to be submitted pursuant to
Section 803.1(a) of the pre-merger notification rules.

If you have any questiocns or comments concerning the above, pleasé
the undersigned§ e A gt L S
Pursuant to Our telephvhe CONVErSALion,
you on of before June 15, we shall treat your silence as an assent to the
above. Please acknowledgqe receipt of this letter by signing the attached
© copy and return it to me in the enclosed envelope.

Thank you.

Yours truly,






