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Dear Mr. Scanlon:

As we discussed, I ax writing to confairm our
teiephone conversaticns of February 25, 1983, in vhich
you provided an inforrmal cpinion regarding the applica-
bility of the preszerger not:fication provisions of the
Hart-Scott~-Rodino Antitrust Improverents Act of 1976
{the "Act") to a contemplated leveraged buy-out of sub-
stantially all of the assets of a subsidiary corporation
by a new corporation formed for the purgose.

More specifically, the transaction I described
would inveolve the following: Co=pany A is a diversified
holding company with several subsidiaries and more than
$i00 million in assets arnd annual net sales. Certain
officers of Company B, a wholly-owned subsidiary of Com-
pany A, have proposed to purchase substantially all the
assets of Company B for a purchase price, consisting of
cash and notes, of $15 million. To effect.the purchase,
the officers would form Company C, which would be the
acquiring entity. Company C would be nominally capital-
ized and would obtain a commitment fzum a lending bank
pernitting the borrowing of approxirately $12 million,
which would be used for the cash portion of the purchase
price. Simultaneously with the closing of the purchase
by Company C of the assets of Company B, Company C would
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{a) effect the lorrowing under the loan co==itment,

{b) irmedliately pay over the amount becrrowed to Company A
in partial payment of the purchase price and (c) igsue its
notes to Comzany A 1n payment of the balance of the pur-
chase price. __— '

We note that prior to the consu=xmation of the
transaction, Coampany C would be without assets, excep:r for
its nominal capitalization and except to the extent that
its contractual rights under the purchase agreezent and
ivan cmitment may be deemed assetrs. In addaition, Con-
pany C would be wholly owned by the officers mentioned
above and would not be an entity waithin any person mecting
the jurisdicticnal reguirenents of the Act.

As noted above, at the tize of closing Company C
would receive, and imm=ediately deliver to Cosmparnry A, cash
preceeds cf its borrowing under the loan comtitment in an
Amount greater than the jurisdictional amount set forth in
Section 7A(a) (2) of the Act. However, it is cur under-
standing that the Comuission staff has determined that
where the only significart assets of an acguiring company
are the cash proceeds of a ican intencded to finance the
acguisition, which proceeds are received by and "passed
through” the acguiring co=pany sizultaneously with the

sguisition, the transaction i1s not likely to be of anti-
trust significance and the acquiring party will not be
deened to reet the “size-of-the-parties” test ol Sectien
TA(2)12) o¢ the Act. Of course, following the consuwrzmation
£ the transaczion, any further acguisition involving the
cguirinc party (rnone is presently coatesplated) would
have to be independently evaluated to determine the appli-
cability of the Ac:. .

Under the facts outlined above and on the basis
of the foregoin; analysis, you advised that the proposed
transaction =ay be conssmrsated without complying with the
notification and waiting reguiresents of the Act.
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We reguest that you notify us within two weeks
of the date of this letter if the operative facts out-
lined above are inconsistent, in any material respect,
with your recollection of our February 25 telephone
discussions or if you disagree with either the conclusion
arrived at or its underlying analysis.

Thank you again for your prompt assistance in
this matter.
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