January 26, 1933

BY HAND

Mr. Dana Abrahavson, Esq.
Prermerger Notification Office
Eureauv of Co-petition

Federal Trade Co=mission, Room 303
wWashingtoa, D.C. 20580

Dear Mr. Abraha=szgon:

This letter rejguests confir=ation of our
conclusion that the parties to a proposed merger
(described below) need not file .prererger notification
forms or ctherwise cocoply with the provisions of the
Hart-Scott-Rsdino Antitrust Izprovesents Act (the “Act”)
and the regulaticns premulgated thereunder.

Facts

Our client, Corporation A, is a publicly-
held corpany that recently entered i1nto an agreement
tc rerge with a newly-formed ccspany, Corpcration B,
Ncne of the shareholders cf Corporation A own 5C per-
cent or mcre of the outstanding common stock of
Corporation A. The rerger agreerant provides that
Corporaticnh B will =orge with and anto Corporation A,
whilli will be the Surviving Corporation. Each outsta~ding
share of corron stock of Corporation A will be converted
into a right to receive cash plus debentures of the.
Surviving Corporaticn. Each share of co=ron stock of
Corporaticn B will be converted into a newly issued
share of cosron stock ct the Survxvan Corporatxon.
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Corporaticn A is engaged in commerce and, as
of Septe=ber 30, 1982, the date of its last regularly
prepared balance sheet, had total assets of over 3150
million. Corporation B, forwed in October 1982 sdlely
to effect the rerger, Las no ongoing business activities,
and has only $30,000 of assets received by it in payrent
for shares of comrmon stock. The shareholders of
Corporation B are an investment banking firx and four
individuals, none of whom owns S50 percent or more of
the outstanding common stock of Corporation B.

Corporation B intends to horrow the considera-
ticn regquired to effect the merger. 1In January 1983,
Corpcration B received and accepted a Sommitment letterx
fro~ a bank agreeing to provide Corporation B with $§1l16
12llion tc enable Corporation B to pay the shareholders
" o0f Corporaticn A cthe cash to which they are entitied
pursuant to the terms of the merger agreement (approxi-
rately $66 million), to extinguish existing debt of
Corporatinn A (approxirately $25 million), to provide
working capital for the Surviving Corporation (agproxi-
ratels $20 m:llion) and tc pay costs and expenses of the
rerger (approxamately $5 rmallion).

Liscussion

It is our conclusion that the parties tc the
proposed merger are not subject to the Act and resula-
ticnr promulcated thereunder. At the cffective time cf
the rerger, Corporation B will have only $30,000 of
assets other than the funds-ait will borsow ($1l6 million)
to effect the merger. It is our understandaing that the
Prererger Notification Office Staff has taien the
" position that funds to be used as coasiderati-~n for an
‘acgquisition should be applied either towards ".ae
calculation of whether a corpcration meets the size of
the person test or the calculation cf whether an
acguisition meets the size of the transaction test, but
not both. Afplying the finanzing funds to deterrune
the size of the transaction leaves only $30,000 of assets
to be used when aprlying the size of the person test to
Corporation E. With only $30,000 of assets, Corporation
B does not meet the size of the person test (reguiring
at least $1C millaion of agsets) that would subj)ect the
parties to the proposed merger tc the provisions of the
Act. . '
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1 uncerstand that it is the practice of your
cffice to provide oral responses to letters such as
this. I would appreciate it if you could provide me
with your response in thic matter a5 sOOn as possible.
1f you need further information or if I can be of "any
other assistance, please do not hesitate to call me.

Yours very truly,

Vorktoee MEoroo

Kathleen M. Russo
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