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Mike:

I am writing to confirm application of the exemption under 16 C.F.R. § 802.2(b), relating to treatment of “used
facilities,” to the facts below.

Description

Buyer is an affiliate through a common ultimate parent entity (“Holding Company”) of Company A, the lessee and
operator of a waste-to-energy facility (the “Facility”) owned by Lessor. Lessor is in the business of providing financing,
and has held its interest in the Facility in the ordinary course of its business since the Facility was built new in

1992. (Technically the interest is held by an owner trustee for the benefit of Lessor and controlled, for HSR purposes, by
Lessor). First Operator was the sole lessee and operator of the Facility when it was built new in 1992, In 1997, First
Operator was operating the Facility at a loss and entered into a transaction with Company A in which First Operator
assigned all of its rights under the lease to Company A, and the lease between Lessor and First Operator was amended
and restated to reflect this assignment and to keep First Operator obligated under the lease to pay a portion of the rent
for the Facility to Lessor, which obligation was backed by security provided by First Operator’s parent

company. Company A has been the sole and continuous operator of the Facility since 1997, In 2005, Company A was
acquired by Holding Company as part of a larger transaction, and continues as an indirect, wholly-owned subsidiary of
Holding Company. (The transaction in which Holding Company acquired Company A was reported under the HSR Act
without incident). Buyer now proposes to acquire Lessor’s interest in the Facility.

Discussion
This acquisition appears exempt under 16 C.F.R. § 802.2(h), provided that:

- “the facility is acquired from a lessor that has held title to the facility for financing purposes in the ordinary course
of the lessor’s business,”

- “by a lessee that has had sole and continuous possession and use of the facility since it was first built as a new
facility.”

The first condition is plainly satisfied here, because Lessor holds and has at all material times held its undivided interest
in the ordinary course of its business of providing financing. We understand that the fact that the interest is the
beneficial ownership in the “title to the facility” (rather than a direct ownership of the title) makes no difference. The
second condition requires more analysis, but Informal Interpretation 0406008, attached and available at

http://ftc.gov/be/hsr/informal/opinions/0406008.htm, seems to be on point. In that interpretation, a transaction was

non-reportable where a buyer was the successor-in-interest to the lease interest held by the first operator of the facility.

Here, as in Informal Interpretation 0406008, First Operator caused the Facility to be built, was the lessee in the original
transaction with Lessor, and had sole and continuous possession and use of the Facility. Company A in essence
succeeded to First Operator’s rights under that original lease, and assumed all operating responsibility of First Operator
relating to the Facility. Company A had sole and continuous possession and use of the facility after it succeeded to First
Operator's right. Both Company A and Buyer are wholly-owned subsidiaries of their common ultimate parent entity,
Holding Company. Under these circumstances, do you agree that Company A would be deemed to have stepped into the
shoes of First Operator as the "lessee that has had sole and continuous paossession and use” of the Facility, and that



Buyer, as a subsidiary of Holding Company and affiliate of Company A, is therefore exempt under Section 802.2(b) from

reporting this acquisition?
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Many thanks,

e

The information in this transmittal (including attachments, if any) is privileged and confidential and is intended only for
the recipient(s) listed above. Any review, use, disclosure, distribution or copying of this transmittal is prohibited except by
or on behalf of the intended recipient. If you have received this transmittal in error, please notify me immediately by reply
email and destroy all copies of the transmittal. Thank you.

You should recognize that responses provided by this email means are akin to ordinary telephone or face-to-face
conversations and do not reflect the level of factual or legal inquiry or analysis which would be applied in the case of a
formal legal opinion. A formal opinion coufd reach a different result. We would, of course, be happy to prepare such &
definitive statement or formal opinion if you would fike us to.

Confidentiality Notice: The information in this e-mail (including attachments, if any) is considered
confidential and is intended only for the recipient(s) listed above. Any review, use, disclosure, distribution
or copying of this e-mail is prohibited except by or on behalf of the intended recipient. If you have
received this email in error, please notify me immediately by reply email, delete this email, and do not
disclose its contents to anyone.

To ensure compliance with IRS requirements, we inform you
that any U.S. federal tax advice contained in this communication is not intended or written to be used,
and cannot be used by any taxpayer, for the purpose of avoiding any federal tax penalties. Any legal
advice expressed in this message is being delivered to you solely for your use in connection with the
matters addressed herein and may not be relied upon by any other person or entity or used for any other
purpose without our prior written consent.





