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Verne, B. Michael

From: Vermne, B. Michael
Sent: Thursday, July 28, 2011 3:18 PM
To:
Cc: Walsh, Kathryn; Berg, Karen E.; Jones, Robert L.
Subject: RE: Associates Questions
1) The 49% holding of the acquiring person in X would be reported in ltem 6{c){i). The 2%

2)

3)

holding of the associate woulid not be reported in 6(c)(ii) because it is less than 5%. You would
not aggregate the holding of the acquiring person and the associate and report in ltem 7.

You are correct — if the Newco is its own UPE, we wouldn't get any additional information,
unless one of the sponsors is a “lead investor” who individually directs Newco's investment
decisions.

If there are two 50-50 sponsors of the Newco, the sponsors are the acquiring persons and
each would look to its associates when responding to ltem 6(c)(ii) and ltem 7.

From:

Sent: Thursday, July 28, 2011 2:20 PM
To: Verne, B. Michael

Subject: Associates Questions

Hi Mr. Verne,

| participated in the Ropes web-discussion (which was very helpful) and | have a couple of follow up
questions:

1. Iasked this question on the Q&A, but didn’t feel that it was completely understood, so | would
appreciate your thoughts on it — one fund holds 49% of Company X; an Associate (another
sister fund) also holds 2% of Company X. If NAICS overlap exists with respect to Company X and
the target/seller, do you disclose under ltem &(c){ii} (I think, per the instructions, it would be
“none”), Item 7(a) (per the instructions, again “none”), Item 7(b}(ii) and 7(d) (per the
instructions, | think “none” -- I would think a less than 5% holding of an Associate would not be
an Assocciate, so, would not be subject to these items). If this is the case, no disclosure of 50%+
holding would result (no different than the old form), nor will there be any disclosure of the
Assaociate’s holdings {since under 5%) in the Acquiring Fund’s identical holdings (only the
Acquiring Fund’s disclosure under 6(c){i}, setting forth a non-controlling 45% interest —so, no
additional disclosure of the 2% holdings results). Is this correct — or do we need to disclose
somewhere that the Sponsor holds a controlling interest of Company X via multiple sister
funds?

2. 1was confused about the Club Holding Corp. discussion (that the new form results in greater
disclosure of the Club member sponsors holdings) — if there is no Sponsor acquiring more than
50% in the aggregate (via multiple sister funds} (i.e., 30% Sponsor X, 40% Sponsor Y, 30%
Sponsor Z) — | am not sure that there would be any more disclosure than under the old form
{i.e., just the item 6{b) information, which existed in the old form). In addition, in a 50/50 deal
(with a lot of sister funds for each Sponsor), | guess the important guestion is whether the new
Club Holding Corp. has an investment manager {to go down to the Associates of the
investment manager). If that is the case, | suppose you could have 2 Sponsors with sister funds
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aggregating to 50%, without the requirement of disclosure of control in subsequent HSR filings
for a non-investment managing Sponsor, even if it has 50% (i.e., 2 Sponsors, 50/50 {(when taking
into account the multiple sister funds each has), with only one {or none} of the Sponsor being
the investment manager). Also, what if there is no “investment manager” — the Club Holding
Corp. has 1 director each appointed by the 2 sponsors, but with no investment manager
contract.

| would appreciate your thoughts on these two questions.

Regards,
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CONFIDENTIALITY NOTICE: This message, including any attachments, may include privileged,
confidential or inside information. Any distribution or use of this communication by
anyone other than the intended recipient(s) is strictly prohibited and may be unlawful. If
you are not the intended recipient, please notify the sender by replying to this message
and then delete it from your system.

NO TAX ADVICE OR OPINION: We do not provide tax counsel or advice, and nothing contained
in this email should be construed as tax counsel or advice. Without limiting the
Foregoing, this email does not constitute an opinilon satisfying the requirements of
Internal Revenue Service Circular 238 and therefore is not intended or written to be used,
and cannot be used by you or any other person, as such an opinion for the purpose of
avoiding penalties imposed under the Interpal Revenue Code,
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