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Sent: Thursday, November 05, 2008 3:56 PM
To: Verne, B. Michael

ce: [

Subject: Joint Venture Formation

Mike,
Please call me to discuss the following factual scenario unless you agree with the analysis below and believe that no call is necessary.

A and B agree to form joint venture C, a Delaware corporation. A will: (i) contribute $40 million in cash to C in exchange for 51% of C's
equity; and {ii} advance $235 miliion in cash to C as a loan in exchange for a note from C in the same amount. B will: (i) contribute
unincorparated subsidiaries X,Y, and Z, but no cash, to C in exchange for 48% of C's equity; and {ii) issue a note to C in the amount of
$275 million in exchange far the $275 millien in cash C receives from A, You may assume that each of A, B, and C meet the size-of-
parties test and that the loans from A to C and C {o B reflect arm's length market terms.

Based on these facts, we believe that none of the parties has an HSR filing obligation.

A has no flling obligation: Under Rules 801.40, 801.10 and Informal Interpretation 111 (ABA Manual, 4" ed.), A has no filing obligation
because the value of its acquisition of C's voling securities is the determined price of $40 million, which is below the minimum size-of-
transaction threshold. For purposes of this analysis, the value of the loan from A to C is not included in the value of C shares acquired by
A. See Interpretation 111. Because the size-of-transaction threshold is not met, the value of the assets held by the joint venture and the
size-of-parties test as to A and C are not considered.

B has no filing obligation: Under Ruies 801.48, 802.4 and 802.30, B has no filing obligation. The value of B's interestin Cis
undetermined. B may look through the acquisition of C shares to the value of C's non-exempt assets under 802.4. C's assets consist of
the cash contributed by A and the assets {X, ¥, and Z) contributed by B. The assets contributed by B to C are exempt under 802.30(c) as
intraperson transfers. The remaining cash in C is exempt because an acquisition of cash is not HSR reporiable. Accordingly, the value of
the non-exempt assets being acquired by B is $0.0, which is below the-size-afirarsaetien threshold.

Based on the above, the described transaction wouid be non-repertable. LimtTaToes (1 Sor: ZL-

Thank you in advance for your consideration of the above.
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IRS Circular 230 Disclosure: To comply with certain U,S. Treasury regulations, we.inform you
that, unless expressly stated otherwise, any U.S. federal tax advice contained in this
communication, including attachments, was not intended or written to be used, and cannot be
used, by any taxpayer for the purpose of avoiding any penalties that may be imposed on such
taxpayer by the Internal Revenue Service. In addition, if any such tax advice is used or referred
to by other parties in promoting, marketing or recommending any partnership or other entity,
investrnent plan or arrangement, then (i) the advice should be construed as written in connection
with the promotion or marketing by others of the transaction(s} or matter(s) addressed in this
comununication and (ii) the taxpayer should seek advice based on the taxpayer's particular
circumstances from an independent tax advisor.
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This e-mail is sent by a law firm and may contain information that is privileged or confidential,
If you are not the intended recipient, please delete the e-mail and any attachments and notify us
immediately.
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