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Verne, B. Michael

From:

Sent: Monday, June 11, 2007 8:43 AM

To: Verne, B. Michael

Subject: Control test for LPALC’s 801.1(b)(1)(ii)
Mike,

I have been hearing questions regarding the control test for LP/LLC's.
Rule 801.1(b)(1)(ii) defines "control" as

(b) Control. The term control (as used in the terms control(s), controlling, controlled by and under
common control with ) means:

(1) Either. (i) Holding 50 percent or more of the outstanding voting securities of an issuer or

(ii) In the case of an unincorporated entity, having the right to 50 percent or more of the profits of the
entity, or having the right in the event of dissolution to 50 percent or more of the assets of the entity;
or

Examples: 2. A statutory limited partnership agreement provides as follows: The general partiner “A”
is entitled to 50 percent of the partnership profits, “B” is entitled to 40 percent of the profits and “C” is
entitled to 10 percent of the profits. Upon dissolution, “B” is entitled to 75 percent of the partnership
assets and “C” is entitled to 25 percent of those assets. All limited and general partners are entitled to
vote on the following matters: the dissolution of the partnership, the transfer of assets not in the
ordinary course of business, any change in the nature of the business, and the removal of the
general partner. The interest of each partner is evidenced by an ownership cettificate that is
transferable under the terms of the partnership agreement and is subject to the Securities Act of
1933. For purposes of these rules, control of this partnership is determined by subparagraph (1)(ii) of
this paragraph. Although partnership interests may be securities and have some voting rights
attached to them, they do not entitle the owner of that interest to vote for a corporate “director” or “an
individual exercising similar functions” as required by §801.1(f)(1) below. Thus control of a
partnership is not determined on the basis of either subparagraph (1)(i) or (2) of this paragraph.
Consequently, “A” is deemed to control the partnership because of its right to 50 percent of the
partnership's profits. “B” is also deemed to control the partnership because it is entitied to 75 percent
of the partnership's assets upon dissolution.

The SBP says

It the right to profits is variable and the right to assets upon dissolution is fixed, the right to 50 percent
or more of the assets upon dissolution will be deemed to confer control. Conversely, if the right to
assets upon dissolution is variable and the right to profits is fixed, the right to 50 percent or more of
the profits will be deemed to confer control. In a situation where both the right to profits and assets
upon dissolution are variable, control will be determined by applying the formula for determining
rights to assets upon dissolution to the total assets of the unincorporated entity at the time of the
acquisition, as if the entity were being dissolved at that time.

Please let me know if the control test is an "or" test, that is if both the rights to profits and the rights to
assets upon dissolution are determined and investor A has the right to 50% or more of the profits and
investor B has the right to 50% or more of the assets upon dissolution would there be two UPE's, or

1



is the right to assets upon dissolution only relevant if the right to profits is variable that is once profit
allocation is determined the right to assets upon dissolution is not relevant. The example in the SBP
describes the result if both a right to profits and a right to assets are variable. Under the first scenario
it would be possible to have 4 UPE's two 50% investors with the right 1o profits and two different 50%
investors with the rights to assets upon dissolution (similar to a corporation with 4 UPE's). | would
think those situations would be highly unusual.

As always your guidance is appreciated.
Many thanks
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To comply with IRS regulations, we advise you that any discussion of federal tax issues in this email
was not intended or written to be used, and cannot be used by you, (i) to avoid any penalties
imposed under the Internal Revenue Code or (ii) o promote, market or recommend to another party
any transaction or matter addressed herein.

For more information please go to |G
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This emal may contain material that is confidential, privileged and/or attorney work product for the
sole use of the intended recipient. Any review, reliance or distribution by others or forwarding without
express permission is strictly prohibited. If you are not the intended recipient, please contact the
sender and delete all copies.



Yes - if one partner has the right to 50% or more of the profits and another partner has
the right to 50% or more of the assets on dissolution, there are two UPEs.
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