 February 17, 2005

BY HAND-DELIVERY

) ﬁ-Dear Mr fVeme

: yff:The sub;ect matter of thls request for mformal mterpretatmn of the Hart—Scott—Rodmo
| (¢ ‘HSR”) An‘utrust Improvements Act of 1976 and the regulations thereunder is the exchang,e of
one wireless broadband license for another such license. The exchange is being structured sg as
to qualify for favorable tax treatment. As a general preview of this letter, it reflects our
understanding that the Premerger Notification Office (“PNO”) will look through to the economic
substance of a series of related transactions in order to identify the substantive transaction of
potential competitive significance, and thereby to minimize the number of HSR filings needed to
provide adequate notice to the Federal Trade Commission (*FTC”) and to the Department of
Justice (“DOJ”). Please note that, in this case, the series of related transactions to accomplish the
legitimate business objective of favorable tax treatment will occur virtually simultaneously,
except for an initial acquisition (some time earlier) which is pursuant to DOJ approval of the
buyer under a divestiture process required by DOJ and ordered by a federal district court.

[ thank you in advance for your patience and attention in addressing this request.

sl



Mr. M1chael Verne

Federal Trade Commlssmn

February 17 2005 S
5 Page 2 o

Traﬁs:”action»]}e riptio’n :

Corporatlon A is a pnvately—held corporatlon engaged in the business of wireless

g :telecommumcanons and is one 1n a cham of wholly owned subSIdlanes of another pnvately——held S

eorporanon Whlch is the ultlmate parent entity of Corporatlon A (and also engaged in the =
~‘.'fbus1ness of wn'eless teylecomm’umc’atlons) LLC Bis a Jomt venture between two pubhcly—traded'
| kgkeorporatl(’)ns unafﬁhat’ed Wlth'any of the foregomg entltlesr:r:’and' is engaged in the busmess" of
w1reless telecommu’mcanons‘ One of the two pubhcly-traded members of LLC B is the ulumate
parent en‘uty of LLC B LLC B is. subj ect to a dxventlture requuement resultmg from DOJ review

fof an HSR ﬁhng by LLC B.

Partner 1ip C 1s a Jant venture between two pubhc[y—traded corporat1ons unaffiliated
w1th any of the fmegomg entities and 1s engaged in the busmess of wireless telecommunications.

One of the two publicly-traded partners of Partnership C 1s the ultimate parent entity of

Partnership C.

Corporation A holds as part of its inventory a 30 MHz wireless license (“License”) from
the Federal Communications Commission (“FCC”) for a given geographic market. Partnership
C desires to acquire a 10 MHz portion of License (“sub-License”) from Corporation A.
Corporation A is amenable to selling sub-License to Partnership C so long as the transaction will
qualify for like-kind exchange treatment under Federal income tax law. In order to effectuate the
like-kind exchange, Corporation A will need to exchange sub-License for another wireless
license (“Replacement License”) rather than sell the sub-License outright. Partnership C does

not have a Replacement License acceptable to Corporation A that Partnership C is willing to



exchang: 'Corpora ~1on A has 1dent1ﬁed a Replacement Lleense for the l1l<e—l<1nd exchange Wthh

s belng sold by;LLC B pursuant toa court—ordered d1vest1tu;re and approval by DONV', i

Federal 1ncome tax law pemnts Corporatmn A to effect the l1ke kmd exchange (of sub-

8 ‘;iLlcense for Replacement Llcense) v1a a quallﬁed mtermedlary (“QI”) Wthh brol(ers the .

ig'exchange A QI ityplcally a smgle purpose entlty estabhshed solely to effectuate the hke—klnd o

g :'e actual purchaser or seller Under the tax[ '

exchange Ql-1 and QI 2: The QIS are subs:dlanes of a pnvately—held limited habﬂtty company
engaged in the business of acting as a qualified intermediary for like-kind exchanges. Neither
the privately-held limited liability company nor its QI subsidiaries are affiliated with any of the

foregoing entities.

To effectuate a like-kind exchange where the acquisition of the replacement property
(i.e., the Replacement License) occurs prior to the sale of the relinquished property (i.e., the sub-
License), the tax laws require the involvement of two QIs. With respect to this proposed
exchange, the acquisition of the Replacement License from LLC B will occur pursuant to a DOJ-
approved divestiture by LLC B, and will have to be scheduled prior to the sale of the sub-License
to Partnership C. Therefore, QI-1 must take actual title to the Replacement License from LLC B

and hold it until closing of the sale of the sub-License to Partnership C.
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Corporatlon A mtends to accomphsh the hke—kmd exchange in the following way. First,

‘ Corporatloan will assign its nghts in the Purchase Agreement between Corporation A and LLC
B to Ql l who w1ll then acquire ntle to the Replacement License from LLC B Corporauon A

and Ql 1 Wﬂl also enter into an Accommodatlon Agreement whereby Corporatlon A has the

right to acqmre the Replacement Lleense DOJ has approved the purchase of the Replacement

Llcense by Corporanon A, and approved the mtermedlate step of the acquisition by QI—

To ztccomplish the second step, Cofporation A will negotiate a Sale Agreement for the
sale of the sub- License to Partnership C Corporatlon A then will 3551gn its sales obhgatlon as to
the sub—Llcense to QI 2, and also asmgn its r1ght to the Replacement License (under the
Accommodation Agreement) to QI-2. Subsequently, at the closing of the like-kind exchange.
QI-2 will use its right under the Accommodation Agreement to direct QI-1 to transfer title to the
Replacement License to Corporation A. At that same closing, and in exchange for Corporation
A receiving the Replacement License at the direction of QI-2, Corporation A will be directed by

QI-2 to transfer title to the sub-License directly to Partnership C.

A schematic diagram of the transactions is as follows:

1. Corporation A (right to Replacement License) = ---- > QI-1
2. Accommodation Agreement
3. LLC B (title to Replacement License) - > QI-1
4. Corporation A (Accommodation Agreement) — ----- > Ql-2
5. QI-1 (title to Replacement License) - > Corporation A
I QI-1 (title to Replacement License) - > deemed transfer to QI-2

[via Accommodation Agreement]
5.2 QI-2 (title to Replacement License) === > deemed transfer to Corporation A
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. Sub-License: |

6. Corp, A(Cbligatio’r,i’:{under Sale Agreement) =~ ----- » Ql-2

7. Corp. A (titleto sub-License) - »  Partnership C
7.1 Corp. A (title to sub-License) - »  deemed transfer to QI-2

72 QI-2 (title to sub-License) - » deemed transfer to Partnership C

Steps 5.1 and 5.2 are the deemed stépskincluded in Step 5, and Steps 7.1 and 7.2 are the deemed
steps included in S'tép 7. The ydyeemed transfer by Corporation A of the sub-License to QI-2 (Step
7.1) in exchange for the ,Repylacement License (Step 5.2) constitutes the like-kind exchange

which provides the favorable tax treatment for Corporation A.

In the context of obtaining DOJ’s approval of the divestiture by LLC B of the
Replacement ’Lic:ensic to éorporation A, Corporation A has informed DOJ o‘f the need for the QI-
1 step in or“der to permit the Iiké—kind eXchange format for the transactions. Specifically, DOJ
has been informed, among other things, that QI-1 will initially acquire title to the Replacement
license, but that no party other than Corporation A will be the ultimate holder of the
Replacement License. The transfer to QI-1 and subsequently to Corporation A of LLC B’s
Replacement License has been approved by DOJ and is therefore exempt from HSR reporting
pursuant to HSR regulation at 16 C.F.R. Section 802.70(a), as you confirmed in a telephone call

of February 9, 2005.

It is assumed that the value of the sub-License and the value of the Replacement License

each is in excess of $50 million, and in excess of $53.1 million (when 2005 indexing becomes

effective).
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o QueStion

Is any filing required under the Act in connection with the transactions described above?

Our, Understanding

Our understanding is that the only reportable transaction is the step in which Partnership
C acqui‘;es the sub-License. We believe that the other transactions are not reportable because:
(1) the QI-Z;ianvolvement in the transfer of the Replacement License is part of a DOJ-approved
divestiture féQuired of LLC B, is solely for the legitimate business purpose of obtaining like-kind
exchang”ne tax‘f}kt'reatment, does not have competitive significance, and will be simultaneous with
the reportalﬁie tranSéction; and (2) the QI-2 involvement in the transfer of the sub—Lidense occurs
because it is necessary to receiving favorable income tax treatment, is solely for the legitimate
business purpose of obtaining like-kind exchange treatment, does not have competitive
significance, and will be simultaneous with the reportable transaction. Moreover, and perhaps
most importantly, the QI-2 steps should not be “acquisitions” because QI-2 does not take actual
title to either license but only hold rights in the licenses — for a few moments on the day of

closing the acquisitions by Corporation A and Partnership C.

The transactions involving QI-2 and the transfer rights to the sub-License and
Replacement License are entered into for the legitimate purpose of obtaining favorable tax
treatment. Specifically, these steps are necessary in order to align the parties such that like-kind
exchanges can occur between the appropriate entities. Our view that these transactions are not

reportable is based on the reasons set forth above and on our understanding that the PNO’s
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‘iﬁformﬂ" p,és,ition‘ is toﬁloék through to the economic subsﬁdﬁc’:e of a string of related transactions
in order to idcntify the substantive transaction and minimize the number of HSR filings needed
to providé adequate notice to the FTC and to the DOJ. Applying this reasoning, the economic
substance is (i) an acquisition of the sub-License by Partnership C, and (ii) an acquisition of the
Replacement License by Corporation A. Because the acquisition of the Replacement License
will be aCchplished pursuant to a DOJ—-approved divestiture, our understanding is that the only
reportable “’,ﬁ"ansaction would occur when Partnership C obtains the sub-License from
Corporatiot’-"l' A. For HSR reporting purposes, Corporation A would be the acquired person and

QI-2 involvement could be explained in the HSR filing.

Please confirm our understandings or otherwise convey your views of the HSR reporting
requirements for the transactions described above. I can be reached at I oy

colleague | N AN - be reached ot NN

Thank you as always for your valuable assistance.

A Gree AT T oo
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