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[ Michael Verne - question re voting securities
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Subject: question re voting securities

A couple of days ago, we talked about the notion that nominally non-voting
convertible securities may be viewed as voting securities if coupled with 2
contractual arrangement under which the acquiror/holder of the nominally
non-voling securities obtains a unilateral power to elect (e.g., pursuant to
a voting agreement with other shareholders) a number of directors
corresponding with the number of directors that the acquiror/holder could
elect if he/she converted the securities into common stock. We said that
the power to elect half or more of the directors “corresponds” with the
right to convert into ha!f or more of the issuer's outstanding voting
securities (i.e., a controlling number of directors corresponds with a
controdling quantity of voting securities, even if the controlling
percentages aren't the sama).

So, I've got a shareholder who holds these non-voting securities, which are
convertible into a majority of the voting stock of the issuer, and this
shareholder has an agreement with other shareholders conferring the ability
unilaterally to elect more than haif the directors. My question is this:
it and when the shareholder converts his/her nominally non-voting shares
into voting common, does (c){3) and/or (c)(10) and/or 802.30 apply? That
is, are these nominally non-voting securities viewed as voting securities
for at least as long as the voting agreement remains in place? And
therefore this is different from a contractual power to designate half or
more of the directors, which doesn't depend upon holding any securities,
voting or non-voting? o
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