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FI 15
From:
To: . varne z
Date: Tue, Dot 31, 2000 431 PM
Subject: HER Question
Mike,
Piease respond to the following queslion about an ambigutty under Formal
Interpretation Number 15 Depeanding on your advice end any follow-up
cammunicatians, l may later request m writing &n infermal intarpratation
pursuard ta the HSR rules. Thank you in advance for your consideration of the
following question. "
L]
gnt
A, a limiled bability cormpany ("LLC™), proposes to acquice B, another LLE, from wt
C, a corporation. The transaction fs valued at mare than $15 milkon, and C is [ Lo
& $100 mition person. This inquiry focusaesz on the giza of the parson that ey
includes A, Pk '

Membership in A i held 80 percent by X and 40 percent by Y. 0% an LLC that
s Its cwn UPE and which is a less than 310 million person. (Al the ime of the
propesed transaction, A will have no significant assels othar than $10 million

in cash from Y o be used as consideration In purchasing B.) Y is a eorporation
that is controlled direetly or indirectly by 7, a $10 milion person.

Pursuant ko Formal Intarpretation Mumber 15, an entity controls an existing LLE
if it has "an interast entitling it to 50 parcent of tha profiis or 50 percent

of the: assets upon dissolution.™ Under the A LLC Agreament, X Bs entified to
more than 50 percent of the profits of A and is therefore deemed to control A,

The more difficult question is whether Y also is deemed lo control & Under the
ALLC dgreemenl, Y holds a convertible preferred mermbership In A, Y may convert
Its preferred membership to common membership at anvlime for no additional
consideration. Pursuank to the figuidation clausa in tha A LLE Agreement, upon
diszalution of A, the preferred member first recelves its inltial capltal

contribution ($10 milion} plus an interest paymant of 8 percent of the capital
contribution, The remainder of A's assels, if any, zre spiit acconding to

cormmon membership interests. Therefore, assuming Y converts its membership from
preferred to common upon receipt of its preferred distribution ($10 million plus
interest), ¥ would also be entitlad 1o tha value of 40 percent of A's remaining

assets. Mathematically, this means that if A diseglues, ¥ will recaive 50

percenl of A's assets only if A's assels on dissolution are less than

approximately $50 million. R is, of coursa, enlirely speculative al the

prasenl what the valus of A's assets might ba upon dissofution or aven when or
whether A will be dissalved.

Under the abave facts, the issue of Y's cordrol of A turns on whethar the ALEC
Agreamant "antillas” ¥ to 50 percent of the BEAAMof A upen dissolution. The
language of e Formal nler pratetion does nol say "presently entitle”™ but it
would appear fram the context that the word "entille” implies an inleresl that

is presently determinable. Othenvise the Issue of "cantrol” would Rave lo be
decided in all similar instances upon mere speculation.

Glven that the & LLT Agreement doss nol enlitfe Y as a matter of contractuat
right to 50 parcent of A's assets upon dissafution, and further gieen that
whedher Y ultimately may receive 50 percert of A's agsets upon dissolution
enbtirely speculative, thers appesrs to be no sound basis on which lo deem Yin
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control of A, Accordingly, Y has no HSR [iling ohligalian on thesa facts In
connection with tha proposed ransacticn.

Thank you,

This inforrmakion may contain confidential and/or privilieged materizl
and is only transmitted for the intended recipient. Any review,
refransmission, conversion bo hard copy, copying, reproduction,
clrculation, publication, disseminalion or ather usa of, or taking of
any action, or omission to take action, in reliance upon this
infoneietion by persons or entities other than the inlended recipient is
prohibiled. If you have received this message n emor, please contact
the sendar and dalete the matarial from any computer, disk drive,
diskelte, or other starage device or media. A list of pariners at each
office can be provided on requesl.
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