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Septembear 27, 2000

By Fax: 202-326-2624

Patrick Sharp

Federal Trade Commission :
Pre-Merger Offics .
Washington, DC

Drcar Fatrick: _ i

This ietter will recapitulate the facts of a transaction deseribed to you on the phone this
aftemoon, &5 to which you agreed that no HSR filings would bo necessary because the
tratsaction does not rreet the size of the transactiog test as described beltow.

Company A. a charitable organization buyving for its endowment, proposes o purchase
mor: than 1 5% of the voting securitiey of Mutual Fund D (1aking into account its prior holdings
of voting securities of B) with: an aggregate market value in excess of 325 miilion (therefore the
institutional investor exemprion in $02.64 13 net available}, Mirual Fund B holds cash, honds
and mortgages of {rivd parties and other non-vating securities and voting securitics of third
parties. i

On the facts prosented, where A will have less than 506% of the voting securities of B and
thus will not control B, no poxsible reportable “secondary acquisitions” with respect to the voting
securities of uther persons held by B are presented. A a practical matier, thiz would net requice
HER filings in avy event because Mutual Fund B in cach case helds, as a matter of policy, leas
than 10%% of the voting securities of other persons.

Raule 80121 provides for purposes of T(AXa)3) . . . that

cash is nat an asset of Fund B and votfng and non-voting securities of other
parsons shall aot be considered assets of Fund B.

Eale 802 4 provides that an eequisition of voting securities of an issuer (Mutual Fund B)
whose asseis consist of assets whose purcheses would be exempt pursvant to7{ANC) 2} is exermpt
if the acquired issuer (Mutual Fund B} and all entities it contrals does ngt hald ather nan-axempt
adsets with an aggregate fair marlet value of more than £19 miilion. Inthis case Mutual Fund B
does not hold eny assets which are ton-excmypt assels. [n actoality, pursuant to Rule 501.21,



hgtual Fund B holds no assets for ISR praposss of T{ANAK D), excepl possibly for same falling
within 7{A}e)(2) and herefore its holdings do consist only of those assets whose purchase
wanld be exermpt plrsuant 1 TtANCH )

While the voring secosities of uthars that ate held by Putual Fund B do not constitute
assetg for such HER purposcs. thay wauld be e gubject of potedtial repottable secondaty
acquisitions, i and when A had sequired 50% or more of the vating securities of Wtual Fund B.
That is the place where anti-competitive concerms might arige under the HSR Acl

T wontd appreciate }'cuf' calling back to confinn the conclusion we reached over the
phone wday that on these frcts no HSR, fitings wonld be sequired.

Thnk you for yous prompt attention ta tits matter.

Sincerely,

TofA- F.a3





