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" PRIVATE ™
Mike:

Welcprmne back, A technical HSR guestion ort the form ltself ra the
distinetion between "belng” an soquired person In a transection for 1(b)
and 1{c) purpeses and iling” as an acquired porsant.,

A does a reverse triangular mesger with B ftis
accomplished by A forming 2 wholly-owned sehs (13 A1, and below that
(2) A2 AZ s merged into B {which is designated as the survivor
between &1 and ), but at the same time all the shares of B are cancclad
and instaad the shareholders of B now get shares of A2 pursuant to an
exchange ratio. &s & result of the merger, A1 ends up holding rmore Lthan
50% bt less than 100% of AZ, which includes all of what farmedy was B.
Unknown and unknowsable former sharehalders of B [which is public before
the deal) may end up with more Ifan 515 million of shares of AZ as a
rasult of the deal, but all will ba under 10% and A belisves that afl
such shareholders wauld gualify for the imwstinent only exemption.

The issuas:
1. & is clearly the acquiring person in substance
aven hough B is technically the "survivor.” What was B company is now Y £3
all part of A2 which is dirgctly controfled by A1 and, ulimately by A
We will deslgnate A the acquiring person and B the acquired parson,
Correct?

2. Since sharsholders of B will acquire sharas of LS
rewly orealed A2, an enbity controlled by A, isn'l A technically stil & \"
an acquirad parsen and tha unkpown sharaholdar of former B fachnically

an avguiring persans? | don't see anylhing in BU1_2(d) to mandate a

diffarant result, but it my imaression that a number of our colleagues

in the HSR Bar would not reat A as sn acquired person in this contest.

Il is not clear ta me haw they reach that rasult,

AT
3. IF A is corrently thought of & both acquiring MO+ | Mt orly W
and acquired, shaoukdat A check tha box *both” i ltem 1(b) indicating 1§ RLpeATAME,
that it is both an acquiring and an scquired person, even fhough it is
not making a reportable filng &5 an acquired person.
4. In 11g}, should A be listed a5 both an acquiring aE T
and acquired perscen? The insruchons say lisl each aoguiring and “Tre Ll b € RIEANP s,
acquired pereon regardless of whalher they have a flting obilgalion. We (e —— T o
know that former B shareholders will, a3 a result of the acquisttion, AR TR Pt
hold stock in A2 that they did not previously hold, but A2 will continuc Wi BT T et
to ba contralled by A, Assuming his is correct, A séll should not be T ea-'j ol A BLE
required ko answer ems 5-2 of the form =eperately a5 an acquired PP T et "
person, howaver, so long as A is nol "filing” a5 an acquired persan in a F e Temers et
reportable acquisiton. AT @ rpag ba TR
Mol BE PO

My cancern is that if we check the box “bath® in 1(b) Fonrn .



Michaal vy

: -1
SOMEDNA N Pramargar mighl accidentally bounce the filing “or nat . T pey gl i
responding separately to lterms 50 a8 an acquired person.
5. SinGe A docs not know the identity of gl former o R
B sharsholders wha will end Up halsing stock of A2, is it sppropriatate o+

simply cross reference item 2{a) in the 1) listing of ail acquiring
persmns?

| wolld appreciste it if you could ghas mea a call
(leave & voice mail if you miss me) with your views on the above. As
always, | apprecials your insighl.

Contends privileged. IT this message has bean received in errod, please
deslroy it witholt reacing. This massage should not ga forasrded
withaul permission of the author,

SRE. r.ll_\"..F A Fadyl .
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