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June 16, 2000

By Facsimile
Mr. B. Michae] Verne
Premerger Notification Office -
Room 303

. Pederz] Trade Commigsion

4th Street & Permsylvania Ave. NW
Washington, DC 20580

Rs:  PRequest for Informal Ruling on Whether 2 Closed Transaction
Shonlé Have Baen Reported

Dear Mr. Verne:

1 was recently asked whether a transaction that closed over 2 year ago shogld have been
reporied under HSR. It eppears to me that if the trapsaction qualifies as & § 501 40 formation of
2 joint veoure or other corporation, filing was not required. O the other hand, if § 8012
analysis iz applied, vor may conclude that filing skonld have béan made. The ransaction does
not involve a substantive antitrust istus, I belisws, becanse it broupht tagether imder one reof
distribution corporations that for licensing reasons were prohibiied from competing in each
other’s states. In other words, the isste appears to be HSR compliance alone.

In 1998 A, B, and C were mndependsnt corporations. Each distobuted the samoe types of
prodocts, and nene engaged in mannfanturing. Each wae it own ultnnate parent entity, atthongh
B and C were owned by membiers of the ssme fumily. By alepa to be deseribed shortly, Late in
1995 al] three corporations became wholly-owned subsidiaries of newly created Group, Inc.

Before the combination A had srmual sales of $181 million and asscts of $44.5 million; B
had salez of $34.6 million apd assets of gbons 512 million; amd C kad sales of $26 miflion and
assets of about 3% milkion. :

The combination was effected by having A s shareholders exchange their stock m A for
stock in Group, Inc. Until shortly befors closing, it wes planned that B and C’s respective
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sharcholders would procesd cxactly as had A's sharcholdors. But because of tax advics rondered
to B and C lste in the game, Grom,Imm&atuimmﬁmmbsiﬂimicswbichm&rgﬁﬂoB
and € respectively and thus dissppeared. Group, kne. Issued its stock directly to the B and C
shareholders, Thus, the result was the same in all three cases, that iz, A, B, and & became
wholly-owed sthsidiaries of Group, Tne., 2nd the former A, B, and C shareholders bacamne
Groap, Inc. sharcholders.

JOQINT VENTURE ANALYSIS

Section 80140 of e HSR regnlations, catitled Formation of Joint Ventare or Other
Cozporations, in pertizent part states:

[Contribrtors as “Acquirers™]

{a) Inihe formetion of ajoint venture or other corporation {other than in
commection with a merger or consolidaton), even though the persons coptabuting
to the formation of ¢ joint venhure or other corporation aud the jeiot venture or
oiher corporetion itself may, in the formation iransaction, be beth acquiring and
acquired persons within the meaning of § B(1.2, the contributers shall be deerned
acquiring persons only, aod the joint ventume or other corporation shall be dsemed
the acguired persom only.

[Conditions]

{b} Unless exetnpied by the Act or any of these rules, upon the formation ofa
joint veniure or other vorporation, i & tmsaction mesting the criteyria of
§ TA{a)(1) and (a)(3) (other thum M connection with 2 merger or consalidaticn},
an acquiring person shall be subject to the Tequirements of the Act ift

(L)) The acquiring person has anmzal net kales or total mesets of 310
million or mors;

(i} The joini venture or other corparation will have total assets of $10
mmillion or more; and . :

{77} At least one other acqwiring person has anmeal net sales oF total
assets of 310 radllion or more;, oF .

(2)(iy Tihe acquiting person has anmoal net sales or total assets of 510
milTiod of pore; -

(1) The joint ventur: or other corporation will have fotal asvetk of
Slﬂﬂmiﬂimormm‘e;amll

(iii} At least one other acquiring person has apnnal net sales or total
agseds of 510 million or more. ...
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¥f § 80140 applied, filing wouid probably not be requirsd because the joint seamire o
other corporation, Group, ., would not have total assets of $100 million or more, even
asstmaing that et least two persons acquiring Groap, Inc. stock each had net sales or totz] assets
of $30 million or more. Ses § S0L.30 (MHD)GD. Section S0L.46 (b)(1) is not applicable becanse
10 acquiring pevsos: had net sales o total assets of 5100 million of more.

Section £61.40 states that it does Dot apply to the formation of a corporation fn
comticction with # merger or consolidation. The HSR, repulations use the word “consolidation”
withom ever defining it, although o example refers to 2 transaction in which corporations A and
B consslidate into newly formed corporation C, with A 2nd B losng their sepagate pre- /’\
acquisition idetities, See § 301.2, sxample 5, This is consfstent with the usual meaning of a R
cousolidetion mder state sorporate law. Bccmscinthosubjmtmeﬁonﬂ,B,demnﬁnusg U’p: At
1o cxist, the teamsaction is not a consolidatfon.  B<T Thoy BT A3 Wby awakd -
Sufy oF Grodp, R Ch.t. PRVITE il PINS B *
The determinative issue as to whefler § 801.40 applies would appear to be whether the | °
formation of Grotp, Inc. tway bs deemed 0 have beep “in comnection with 2 merger™ becanse of
the brief appearance on the scene of fhe transitory subsidiaries that merged into B and C. As
proviousty mentioned, fhese subsidiaries were not 2 fandamental part of the negotated
tramsaction and were only addad becanse & tax advisor consulted late in the process by B and C,
uniike the tax advisor to A, believed that they enhanced the 1ikelibood of favorable tax weatnent.
In fact, the formation of Growp, [ne, was Dot “in conmection with a merger er consolidation.”
Rather the fonoation of the joint venhmre was conceived, nepotiated, and implamented as
exchange of stock, whith enly incidentally iovolved subsidiary mergers. In aime merger oas of
the merger paniners dissppears. Here A, B, C, and Group, Ine. 1l remain in existence.

NONJOINT VENTURE ANALYSIS

Section 801.2 of the HSR regulations defines acquiving and acqufred persons. Of
paricular inferest to us are § 801.2 ()23 and (i), which states

(i} Any person pacty to a merger or eomsolidation is an acquiting person if, as a
rezult of the transaction, suwch person will hold any assets of votimg seturitics
which it did not kold prior to the transaction.

(i1} Any person parly to amerger or consolidation is an acquired person if, as 2
result of the Eransastion, the assets of voting seourities of any entity meluded
within such person will be held by any other person.

Thus, under subparzsraph (1) the acquirig pemons are 21l sharcholders in Group, Ine. and
Gyoap, Inc. itself Under subparagzaph {ii} the acquived persons are A, B, C, and Gronp, Ine.

Crotn, Inc's Acquistton of Voling Secngites in b, B, and
What are the sizes of the partics, and what zre the sizes of the respective {ransactions?
Tnitially, Group, Inc. had neither assefs por sales. As stated sbove, A had $44.5 million in assats
and $181 milliop in sales. Thus, an acqmstion of 8Tl of A’s voting secrrities by Group, Inc.,
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comsidered alone, would not satisfy the size-of-fhe-persons test. Although A was a 100 saillion
plaver, Group, Inc. was not a $10 million plaver. Similarly, if the acquisition by Grewup, Inc. of
B, anon-manufarterer with sbout $12 million in assets, were regarded as simultsneons with the
acquisition of A, no reporting was required becatise Group, Ine. was still not & 310 million, much
kess a §100 million, player.

If thess essenfially sultanecns trangasfions were treated as faongh they ocenrred
secuentinlly, howeaver, the size-od-the-persons threshold wonld have been crossed. After
acquiring A, Group, Inc. would bave become a $100 million player. When the newly enlarged
Grotp, Inc. acquired B, wa would have had an anquiring party with over $100 million in sales
asquiTing 2 company with about $12 mitfion in acsets.

When Group, Ine. sequired C, a $100 million player was acquiring 2 non-matmfachirer
whaoss aseste were less tham 510 million. 'Iﬁ&tefomrhtmze-ﬁfﬂm—persons threshold was not
crossed.

n present comtexs, a transactioa o be reporteble must invelve an acquisition of either'in
cxcess of $15 mellion in voting securities or voting securities giving the acquiring parsen comtrol
of an entity with assats or sales of 525 million ormore. Thus, Group, Ine.’s acquisifions of A, B,
and C each crossed the transaction threshold, regardless of price paid, because each acquirad
compary had sates in eweess of 525 million. But beeimse the acquisitions of A and C, even
applying a sequential vather than simulancous analysis, appear 0ot fo bave crossed the size-of-
the-persoms threshold, the transaction test 22 to them appears frelevant In other words, even if a
sequential approach is employed, only Group, Inc.'s acquisition of B seems in question.

While it is difficnlt to vale the closely held and beavily restricted stock that the
shareholders received, we belisve fhat none of the mﬁw@a]sha:eholdersasqmzadmmthan
315 million in Group, Ine. voting secorities.

L x L

I would greatly eppreciate yorr calhing me with your intefpretation of the above facks. If
oge or more filings shoald have besn made in coprection with this tinsaction, the parties wifl,
of conrse, want to procetd promptly to comect their mistake.

Thank you very much for your assistance.
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