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Michse] Verme

Premerger Notification Office
Burem) of Competition

I'ederal Trade Commission
7th & Pernsylvania Ave., N.W.
Washington, ID.C, 20580

‘Dicar Mike:

T am writing tn confirm my wnderstanding of telephone comversations we had yesterday and the day
before yesterday concerning the potential reportability umder the Hant-Scoll-Roding Antitrust Improvements
Act (“HSRE Act™} of a probosed transaction discossed below.

STGP 1 (FORMATION QF NEWCOQ)::  Several investors (“Investors™) will form a new
corpocition (“Newco™). One jnvestior (“Farent™} will acquire in excess of 50% of the 10,000 shares of
voiigg securitics of Newco o be issued.  Pwrerd has in excess of $100 million in tofal assets or net sales,
and 3 contributing in excess of $15 million in cash to Newco i exchanpe for the voting securities of
Newer it is receiving. At least one other investor who also Is acquiring voling securities of Newco has
annual met sales or fotal assets of $10 million er more, It is onr understanding chat Paren: will have 3
reporting obligation pursuant to 16 C.F.R. § 801.40. You can assume for purposes of this analysis thar
none of the uther Investors will bave a meporting cbligation from the formation of Neweo because the size
of the parties fest or the size of the transaction izst i3 nof met.

STEF 2 (MIRGFR AND RECAPITATIZATION): It is intended that Newco witl be merged with
apd fmo B corporaton ¢“Targes™). Tarpet currently is and will be at the point immediately pricr o the
merger uliimutely comroibed by aoother corporation {“Seller”) whichk holds 100% of the 10,008 shares of
issued and cuistanding vobing secutities of Target. The merger of Newco with und inte Target is 1o be
recorded as a recapitolization for financiul reporting purposes. After the merger, Neweo wikl cease to exise
and Target will be the rurviving corpnration under it eoreant name. '
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Each of the 10,{00 sharcs of voting securitics of Newee will be converted or a share for shue basis
intn voting securities of Target-' Bach of the 10,000 shares of voting securities of Targat held by Seller
immediarely prior to the merger will be converted into cash consideration in excess of $15 xoillion and
mevly issued voting securitiss of Target constiiwting approximately 8.5% of the voting securities of Target
pust mergerj It is my uaderstanding that the voting secoritics bcmg iszned Lo Seller are valued at Tess than
$15 millios.

Immediately after (e merger oceurs, Perent will hold in excess of 50% of the voting securities of
Target, although it (as wcll as ihe ather invesfors in Newen) will hold a slightly lower percent of the voiing
securities of Target than were previcusly beld in Neweo becalse approximuately 10% of the voting
securities of Tarpet will be held by Seller and the Option Holders.

You concluded, based on your understanding that Parent will file a notification and report form with
regard to the formiation of Newco, that no additional reporting obligation exists with regard to the other
aspeets of the prupostd transaction.  Specifically, you concnded thut the merger of Neweo with and inlo
Target was exmmpt uuler the HSR Act since (1) Tacger should be viewed as 4 “successor corpotation”™ te
Newco; and (2) the exemption under 15 U.5.C. § LBa(c)(10) applics since there will be no per centum
increase in the share of putstanding voting vocucitics held by Favent or any of the other Lavestors atier the
Erger.

Flease: let me know as soon as possible it you disagree with any of the conctusions discussed above,
or if I have misandcrstood any aspeci of yoor advice. Thank you for your assistance in this matier.

Yery truly yours,
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! Mimwasting siock of Newco alto will be converted on & shars For share bty ipto gemvoling swock of Tarpet.

# While we did Dot disouss (his Bue, my acmunplion is tat even if the votlng securitica being issued io Seller wers valved gt in
excess of $13 million the “aequinition”™ of these securites gl would not be reparizhle.  An additions] fact thet T did oot mention
to you §s thstl immediately before the merger. several uption Bolders ("Option Holders™) In Target will cuereise Gy aplians o
viting secorities of Target to acquire in zgaregare well under 515 million in voting securhfes of Farger. Accordingly, at die fme
of merger, the Option Holders will reelve cih consideration in exchange for their voling scuuritiss in Targe!. The Option
1lolders wili not reccive any shercs of Targst 84 a rosult of the merger. Howewver, cenaie Opticn Holdors will invest their aftor-
X procseds of merger sonsideralion {approximately $2 mililon In the aggregmre) L acquite appronimately 52 millian o vorkng
wecaritics of Targer, which will eonstinue In agpregate Jeus than 5% af the voling scouritice of ‘T'arge! post menger, 1 asrume dat
the ¢xercise of these oplons and the seinvestinent of proceeds by cerfam Optivs Helders does ned dnpact the HRR analysies.






