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NVIA E

Mr. Michae! Veme

Feders) Trade Conmmbszion
Premerger Natificalion Office
600 PennsyIvania Avepue, N, W,
Washington, D.C, 20580

Re:  LLT Formation Tssoe

Drear Mike:

On Monday, hune 5, 2000, we had a telephone conversation tn discuss the reporting
ohligarinns agssociated with the acqpieition of an exelusive technology license by an LLC from a
fiarning, controlling parept in connection with the formalion of the L1.C. 1 have etached a copy
of the hypothetical zitualion ppon which our copversation was based.

Under the itached hypotheticel, you adviszd me that yon do not view the LLC's
eoquisition of an exclbaive teehnology leense fxm Company A {ths LLC's UPE] as a sepatate
and distings transartion, tat rather a constructve part of the LLC formation tself. Consequently,
the L.LC's goguisition of an exclusive wechnology license from its own UPE, Company A, wounld
only be reperiable if it caused the LLC formation to be reportable.

As we digsussed, however, the inclugion of the exclusive techmology liconse does not
elter the ISR analysis of the LLC formation becanse Company A will stifl centrol the LLC
{including the exchitive techtiology liesnse) oy & result of s 60% intepest in the § LC, Under the
eoitzel rules relating to LLC formations, Cempany B will got be deemed fo be acqidring
Company A's “sssets” (the exclusive technolopy Heenge) through this frmation everm. Thus, the
LI.C formnetion is not reportable bacanse neither Cornpuny A tiot Company B will be acquiring
contral of essets vafued at $15,000,000 or mors through this formation,
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I belicve that this letter accuraiely portrays our discussion on Moaday. Ifyou digagree
with my suramary or the outeome of the analysis, pleass st me know as soon as possible. Based
upon our dizenssion, we are not plaening to file en the fermaticn aftlu'; LLC.

Thank yos for your assistance in this matter,

Bincerely

'Enclusm'e
cor



ood

HYPOTHETICAL FOR DISCUSSION WITH FTC PREMERGER OFFICE

Compagy A snd Company B ifitend to fonz a new LIC, Company A will contribute
spproximately $12,000,000, contracts related to 4 line of business, and agree to grant m
exclusive [P Ycense to the LLC {deseribed below). Company B will contribute approximetely
58,000,000 and an exelusive IP license to the LLC. Consaguently, Compatty A will agquira a
0% indetest in the LLC and Compeany B will acynire the setmaining 40% interest in the LLC.
L3

Assume (hat the fair market vahation of the seyets being contibitad 1o the LLC by Company B
iy tese than $15,000,000.

Conlemporancous with the formation of the LLC, tut under o separate agrecment, Company &
will also enter into & hicenaing agreement 'with the LLC pursuam to which the LLC will recefve
an cxelusive techuolopy licenss tn use Company A's technology within a specificd fiuld of nee.
The LLC will pay Company A mops than $15,0060,000 for the oxclusive technology licenss. Thie
exclusive technology license is the fundameniz] technnlogy Lhat will be veed in the LLC's
products.

Does Cornpany A have to file and observe the HSR waiting period 28 both an sequiting and -
ecquired person foe the LLC's acquisition of e exolusive technolegy license from Corppany 4
or is the transaction not repariable because the exclusive technology Ticense is constructively
viewed as part of the LLC' formation?





