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May 31, 2000
LCONFIDENTIAL
VIA FACSIMIIE
Federal Trade Conmizsion o
Brom 323

6th Srreer & Pennsylvania Avenue, NW
Washingon, DC 20520
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This wili ronfinn our 'nclephnue mnve:rsmun memmg the zpplmaunn uf the
Han—Smn-Rﬂdm Antitrust Improvement

articipated m the telephone call

In the propased transaction, Company A intends fo acquire voting sscurities of a
camparation, Company B. Coupany A has sasements on the land of cerrain landowners. The
rewly formed Company B will negotiste with these landowners to sither amend Company A's
CHSEMENtS Or gAin new epsements thar confer addidonal praperty rights (“enhaiced sasements”).
Al Company A's aption, Compamny B will anempr 1o acquire the enhanced easements in either
Crmnpany A% oy Cormpany B's tame.

The agreement hatwean Company A and Campeany B (the "Agrecment™) contsins
& provision gar stares Yhat neither pary will have the right e aasume, creats, or incur any
Hability in the name of or on behalf of the other pary. Motwithstanding, the Agreement also
requires Corapeny B 20 nse best commercial practices to maintam good relatons with
andowners. For example; Company B must natify landowners of cestain activities that
Compeny B will conduct within the ephanced sasements. Company B will derermine the fee for
cnhanced essements o be acquired and will be responsible for all cosiz and expenses relating fo
the acquisition of the enhanred eacements. Campany A, however, will have the option to submir
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r campetitive bid to Company B 10 perform, all or part of the work necessary to acaquire
enbansed easements. Moreover, the Agreement provides that Company A will have the rightro
require Company B 1o relocate sl or pant of its activities within the enhanced easements for amy
reascn. The Agreement also requires Campany B to maintain cersain insurante policies for fts
activities conducsed within the enhanced eascments.

The Agreement requires Company B to nze one of bwe standard agreements when
mumngfmmhmadﬁsmw&mimdnwm Cotpany P jiae limiied aothonty o
modify such agreements wishin predetenmined [imits when negmisting wirh landowners.
Company B mest provige the landowmers with a “fact sheet” that explains the Jandowmers’
relagonship with Company A and Company B. Such fact sheer srares thar the landommer will
cantipue to have a dircer contractpel relationship with Company 4, wha will in tum have a
conrractual relationship with Company B, If Company B acquines a particular énhaneed
easernent ift its own name using one of the siandard agresments, Company B will, st Compamy
A’s option, immediaicly assign it (or & portian thereof) to Coppany A, Regardicss of wherher
Counpany A scquires the enhanced easement in the first instance or through assignment,
Company A world subsequently grant to Company B on 4 leng-tem bagis (an ipitial teom of
50 year= with 810 option to renew far o addifional 25 years) and at no additional charpe a
nonexclusive right 310 use a portion of the enhzoced casements.

1f, howrever, aftar negodaning with 2 landovmer Company B reasonably concludes
that the landowner wil] not agree 1o cither standard agreement or that condemnation is necessary,
Company B wifl notify Company A of such fact. Company B may thon arbempt to acquire the
enhanced easement i it5 oWn name using another agresment or by condenmation. Company A
then has the oprion of having Company B assign such enhanced easements ohteined by
agreament (in whoele or in pert} te Company A. As in the first two instaness, if Company A
atcepts the amignment, Company A would subscquently grant to Company B on 2 fong-12rmn
basis and a1 no additional chape & nonexclasive fight 1o use 2 portion of the enhanced
cassments.

You confirmed e following application of the Ast amd 16 C.RR. § BD1.2(a)
{2000} to the proposed ramsaction. Tn the fir instance (in which Company B acquires the
enhanced easements in Company A’s name), Company B weuld, far HSR purposes, be acting ag
an agent for Company A In thix transzaction, Company A would be the “acquiring person™ and
the landowmner would be the “acqnired person.” The Agresment clearly estiblishes the
limitations an Company B*s actions and suhority in obtaning the enhanced easemenrs for
Company A. Accordingly, Company A wonld be acquiring the sphanced cazements from the
landorwnars, With Company B acting as Company A's agent. Both the language of § 801.2{a)
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ard the Siatement of Basis and Purpose indicate that agents or other endiries acquinng assits of
behatf of another person donot “hold” those assers and vhat the person on whose behalf such
asseis are acquired wauld be the acqniring parscn. Sge ABA, Promerger Novjfication Practice
Magusl, Interpretation. 167 {1991). Under § 801.2(a), an acquiring person is any person "which,
as arosult of an pequisition, witl hold ... asaets ... fhrongh sgents or other entities acting on
behalf of such person™ 16 C.F.R § 801.2() (2000).

Thit was filuatrated by the FTC staff’s advice reported it Intevpretation 107,
whith anslyzed a situation where corporation "X purchesed 2 subsidiary of Y™ on behalf of
another corporation “2.” X directed Y 10 immediately register the shares in Z's name.
Beneficlal ownership of the shares wes 41 all times in cither Y or Z, Enterpretation 107 grates thae
Z wag the seduiring person agd of X, since X Was acting as ot agent for Z.

Simnilerly, in vhe secomd jnsrance {in which Company B acquires the enhanced
easements in its own name and chen immediarely assipns them o Company A), you stated that
Conpany B would, for HSR purpases, be acdng a5 the sgenr of Company A. Asin the st
instance, Company Bz autharity to acgotiate the terrms {ofher than price) of the exscments is
closely circumscribed Company B would acomize the enhancer easements and, ar Company A’y
aption, immediately assign them o Company A. Accordingly, Company A would be the
acquiring person. and the landowners wonld be the gequired persons. Eyerprewanon 107 siaes
that ever if X divected ¥ 1o register the ghares in X's name, and then X immediately sold the
shares 1o Z, Z would still be the acquiring person (aud Y would be the gequired persan).

Finally, you stated fiat in ¥he third mstance, in which Company B i wnable to
acquire the ephanced easernents using a standard agrecment and thus acquires them in its own
narne, Company B would be fhe acquiring person and the landowner would be the acquired
péixson. The agency relationship berween Company A znd Company B would rerminare upon
Campany B's natice to Company A thar the standard agreements wili not be sufficient.
Thereafter, Company B would be sequiring may sahanced easements on id own aocovnr. [f
Cerppany A subsequemly chooses o have Company B assign such cokanced essements ta
Company A, then Company A would be sequiring the enhanced easements from Company B,

You also confimied thee in sach instence, Compapy A’s subgequent grant 1o
CnmpanyBofapmofmemhmedeﬂmswuﬂdnmbcﬂqumslmufaumﬂby
Company B, and thevefore not reporteble smder the FISR Act. Company A& would be cither
{1} leasing the rights 10 Company B on 6 long-tenn basiz, or (2) granting 3 nop-exclusive license
1 Company B. In either case, the grant weuld nor, for HSE porposes, be the acquisition of an
asser.
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First, entering into a lease generally doés ot constitete an asaet acquisition,
uﬂm&clmnmmohvmus&msefor!hcﬂmsfmoftheunduﬁmsmﬂ Ses ARA,
Premerger Notification Practice Manual, Tnterpretation 48 (1991). Hene, the leas: wouldd notbe a
disguise for transfering the property rights. The tom wontd be dor 50 years (with an eption for
2 25-yeqr extensinn) and would nnt include 2 purchase option. A 50- o ¢ven 75-yeur torm would
not exhaust the useful life of fhe properry nor the propesty rights conveyed to Company B.

Seoomd, the prant of 5 nonexclusive license is pot the tramafer of an assey, aince the

mm@@tmwﬁ:hmﬂmnmﬁmma&&ﬂm&imﬁmv&hcm
gpr N ¢ Manual, Imerpretmtion 45 (19913 (patent licenges),

H:r:.Com;mrynwuuldbcgcamgm%pmyﬂanmmlmnshtmmmupy,
enjay & portion of the exhanesd casements. Company A would tetain the ripht & nue the
crhanced easements 107 its own purposes nd 1o PTant 1o other campanies the nonexclusive right
10 Use, pesupy, Ar njay te enhanced sassments. Accerdingly, the subsequent grant w
Company B wounld pot be reportable: & ransaction.

Please cail me prompiiy aq yor belicve that any pact of o
conversation was mismnerstood. Thank you for yGuE SEAnCe,

Sincerely,

Acrtr T TR TRy Contukderd
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