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VEDDERPRICE

¥ia Facsitnile and First-Clags Mail

May 18, 2000

B. Michael Veme, Esqg,

Federa! Trade Commission

Prametger Notification Office

Bureau of Competition, Room 303

&th Street and Pernsylvania Avenue, N.W.
Washington, DC 20508

Re:  Dltimate Pavent Fotity of Filing Persan
Dear Mr. Verne:

This Jetter summarizes our conversation on or about April 26, 2000, concerning whether
a shareholder of 2 closely-held Detaware corporation, undey the cireurnstance described below,
would be deemed the nftimate parent eniity of that corporation within the terms of Section
801.1{a¥3) of the FTC Premarper Notification Rules {FTC Rules™). 1 advised you at that [ime
that 1 previously discussed this matter with Alice Villavicencio of the Staff of 1ha FTC Premerger
Notification Office in October 1999, and that her conclusicns wers the same as those described
below,

The company in guestion (“Company™), is organized ynder the Delaware General
Carporation Law (“Delawarz GCL™) and has issued and owstanding both Common Sfock and
Scrics A Convértible Preferred Stock. One sharcholder of Company (“Shareholder™, owns all of
the issued and amstanding Convertible Preferrad Stock of Company {"Shares"), and does nol
own any Comtoon Stock. The Certificate of Desipnations, Rights, Prefersnces and Limitations
for the Shares (“Certificate of Designation™), which is filed with the Detaware Secretary of State
pursuant to Section 151 of the Dielaware GCL, provides (i) that each of the Shates entirles the
holder thereafte vote on all matters submicted to a vote of the stockholders of Comgany, and 1o
have the aumber of votea equal to the cumber of shares of Common Stock into which each Bhere

- then is convertible, and (ii) that the Shares and the Company™s Conumon Stock shall votc
iogether as a single ctass. The Company’s Bylaws provide for soncumulative voting for the
elzction of directors.
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The Certificate of Desighation further provides that, notwithstanding tha pravisions
described above, (i) no holder of Shares shall be entitled to total voting power, in any matter
submired 1o a vote of Company's sharsholders, in excess of 45 percent of all votes entitled to
vl on that matter, and {ii) ro holder of Shares shall be entitled to canvert said Shares
Common Stock of Company in excess of that nember of shares that will entitied the holder v
totel vating power of 48 percent of all votes in any matter submitted o 8 vote of the stockholders

of Company.

Company and Sbareholder al3o are parties to a Cormmen Stock Subseription and Purchase
Agreement (“Subseription Agrecment™), which sets the number of divectors of Company at five,
and pives Shareholder the right to norinate two directars so long as Shareholder holds 15
percent of Company’s equiry. There are no oiher sharcholder agreements between Company,
Shareholdez, or ather shareholders of Company, by virue of which Shareholder has any
confractual power presently to desipmate 50 perceni of more of the directors af Company.
Additicnally, by virftue of the fact that Company's Bylaws provide for noncumulative vating for
directors, Shareholder daes not have the right 10 elect or cause w be elected 50 pereent or more
of the directors of Company',

During cur diseussion of this matter, you conciuded that, dee to the restrictions in the
Certificate of Desigmation limiting to 45 percent Sharcholder's entitlement to vote oz the elestion
of directors of Company, and applying the numerical test for calovlating the pereentage of voting
sepurities of an issuer as et forth in Section 801.12(b) of the FTC Rules, the Sharcholder would
not be desred to hold 50 percent or more of the cuistanding woling seeurries of Company
within the tenns of Section BOL.1(b)(1} of the FTC Rules and, accordingly, wonld not be deemed
the Ultimags Parent Fntity of Company within ths terms of Sectien 301.1(a)3) of the FTC Rules.

Yom also concluded that Shareholder wonld not be deemed to have the ceniractual pawer
presently to designate 50 percent or more of the directars of Company, within the terms of
Sectior RD1. 1{h)(2) of the FTC Rules, by virtae of the fact thar the Subscriprion Agreement
between Company and Shareholder sets the number of dirsctars of Company &t five, and pives
Sharsholdes the right te nominate only two of Company s directors.
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Plzase catl me ar vour convenionce to confirm the conclusions described above. Your
altention ta this mater is sreatly appreciated.

Very trul
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