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April 21, 2000

FTA FACSIMILE end HAND DELIVERY

NMir. Mizhae] Vere

Fetleral Trade Comphission
Premerger Notification Office
00 Penmeylvania Avenoe, N.W.
Washington, InC. 20580

Re:  Confirmation of Fair Market Valuation Anatysls
D Bike:

As you will recall, we e-mailed to you a hypothetical fact situation to facilitate our
discnzsion of an:issue regarding a fair marker valuation question. We have altached 4 copy
ofthat hypohetical o-this lstter.

Yon-advised that, under the facts presented in the attached hypothetical, each of A
and'8 can rely-on a good faith, fair market valoation detenninarion of the business being
“aequivad™ threugh the LLC formation if the valuation is prepared by an accounting firm.
onbehialfof the respective party's board of dircctors and the respective boartds adopt that-
valumtion. A party is entitled to tely on a good faith, fair mmatket vahmtion, even thaneh the
detafls-oftlie bnsincss tranzartion betwesn the parties could reflect a larger difference in
the:efutive at<et contifbutions to the venturs than would resuit om comparing
acometantgengrated fair market valuations. In short, under the hypothetical presented,
you afviged that an long as there has been a good faith, fair market vahiation of the assets
actnadly being aequirad, fie different fciors as presented by the transsetion apradment, es
described in:the bypothetisal would stol come into play & he feir marker valuation
determivetior; £ H-3-R analysis,
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We.believe that this letter acowrately describes the guidanee that you provided on
the telephone. The cotclusion was that ne fling would be required if the accountant-
dertved fair market valuation did not exceed the $15 million size-of-transaction thresholl,
ifyon disaptec with.our semmary of our discussion or the result, please let us know ag
ggorcasenseili{cas ourcticnt will be proceeding baged on Mg analysls,

As.always, thank you for yout prompt assistance in aMg this. issue,

Enclasure
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EYPOTHETICAL FOR DISCUSSION WITH £TC PREMERGER OFFICE

Company AmdCompary B intend to form e new LL.C to combine their regpective businesses.
A o B-willenclh-acquirea 50% interest i the LLC. Each of A and B will becontriputing &
mairsshard sy, coftihctd, pocolnits, eriployess, but oot receivables). Mo [abllities willbe:
tearsferred 15 of esrumed by the LLC, with tie exception of 4 §5 million debi related o the
ugsels being contributed by 8. Because both A end B-will be deemed to control the LLC and 9@
geparatsly-coptrolled businessas are being contributed to the LLC. this is & poteritially reporatle
event qpder Faomal Interpretation 15.

Tﬁogatﬁes*fmv&nut estabilished the "purchase price™ as they erc contributing asscts, Thos, A
needsio doa falr marker valution of B's assets being contributed. Te de zo, A will valug the
des-ofthe bnsitess of a golie concert basis, aid B needs to.do a sinnilay fdr marker waluation
of Alkgorts dhat wee beitip contributed 1o detetraine whether either side is acquiring $15 million
inasses, eb{hat the size of taisaction test is met,

A-md B have rerained acecuntants to perforns preliminary valuations of thelr respective
bustrigsses, The dooountatits have determined the EBIT for the businsases t bt gontribinad, and
have applisda moltiple of that EBTT to deterimine their valuations. Asgume diat vhe muliiple of
EBIT {s based:on multiples paid to acquire businesses similar to those being contributed to the -
LLC. Thecontributions are shows in the table below.

OMPANY. & LON{HDULGIS Compsuny B contnbanions

“Alsbnisiness (EBIT based FMV = BEM) B's business (EBLT based FMV = $10M, act
: inchuding the $5M debt noted below)
$10Micast, designated as worlang capital .| Note payable {8zot) of $5 million

The lesue gresanted iy the following. There is 4 rezsonable method of derivisg-a fair market
vilue-fiir A% business tharwould valne it gt $354, end would value B's business et $10M. If
thiig valuex cun be used, then neither A nor B wiudd be making & nepettable acguisttion,

Hywever, another way of viewing the qansaction would say that the parties need to account for
the fact-that, {naddition o the businesses, A is contributing cesh snd B is eottributing adiability
1o 4hie ehtine: 1o seceyive, the issne is whether, or how, the parties oeed 10 account for the fixed
armts-being comributed (whsther a5 cash assats or a note payable Liability) in deriving Eale:
rakervaluegfihe sespective businessas, Underthat seenario:

A6 iUt is < A busitisss + $TOM cash.

Blecontrilintion 45 = B% business - $5M note payahle,

Offierwise put; would the Premerger Gifice teke the position that the pam:s pgreement, whith
fesulisin 4 $0/50 ownsrship eplit, implicitly says:

A% boshess + $10.0 = B's business - §5M

Sufinsine+ §150 = B's Buiness.

Iy assufethat A% business bassome positive value, then tnder-this scenarto B's busines
being “arquired" by A wonldbe worth some ameunt (andeternyined) aver $15 M. [Fdiafsthe




case, would A would need 1o file and observe the waiting period prior o "acquiring™ B's assets
the formation of the LLC even if there is another method of determining fair market
valin that enmold 4y that 1i's assete/ business is worth only $10 million?






