S

March 7, 2000

DERAT EXPRESS o

Michzel Vemne, Eaq. )
Premerger Notification Qffice "3
Federal Trade Commission .
4% and Permsylvania Ave, NW o .
Washingtan, D 20580 -

Drear Mike:

|
3 Thanks again for tsking the Gm yestorday to discuss the analysis under fie Hart:
; : Scol-Rodine Antitrnst Improvements Act of 1976, as amendad (the "HSR Act™) ofthe
set of facts that I provided. This letter is to contim that you concur thar this set of facls,
- snminarized herein, does not give rise io a reporting requircment undet the HER Act,
|
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By way of background, Public Company ("Public™} is acquiring Private Company
("Private™) through e stock-for-stock merger. Public's acquizition of Private's woting
geputifies is oot reportable because Private is its own ultimate parent entity and isnot 2
$1¢ million party.

Analyzing potentia] "reciprocal” acquisitions of Poblic stock by the sharcholders
of Prdvate, under 16 CFR. §801.2{e), each of these acquisitions is also non-reportabls,
either hecause the $15 million size-of-trensaction threshold is not met or because an
exemption applies. Sperifically, we confinmed thiat for one particular sharsholder of
Private, a venture capital entity structured 25 a limited partnership ("LP™), Li"s
ecquisition of Public's voting scouritics is sxempt pursuant to the "passive itvestmert™
exemption-of 16 CFR £302.9.

As1mentioned, LF is its own ultimatc parcnt entity because none of its
partaessliip infetest holders has either the right to 50% or more of its profits or 50% or
more of #1s sssets on dissalution; in fct, its largest partoership intefest holdet is the
general pariner {"GP"ywhich holds about & 20% interest: Also, LP wil] hold
comsiderably tess than [0% ofthe ontstanding voting stock of Public foljowing the
frarsactipn. AmT GP, if considered as a separate entity, will not receive $15 millian. - .
worth of stock of Public. . .




Michael Vere, Esg.
March: 7, 2000
Pape X

LP-isefled o the §8072.9 exemption even theugh one individual perser ("Individeal™) whe
gerves gs-oneoTseveral of the "managing members™ of GP, but who docs not control it, is also
presxisling member of (he Board of Directors of Public {not resulting fror this transaction): You
indicated (gt the §802.9 exemplion remains applicable in such circumstances so long - as is.the
casedigre = as Individnal does not by himselfhersetf control GP andfor LE.

Please dy not Hesitate to.contact me should you have any questions regarding this analysis.

Regards,
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