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Federal TradeCammpuission
Bih Siree? and Perreylvania Avenue, NW

Koo 30T
Washington, DC 20580
Re:
DearMr Veme:
On bchﬂfufow:hmtm 1 write to
confitm the: eubsinee of our cenversations on December 17 and J0. 1097 aud our jaint
: counse! for a e T 1 on
dvised us tha 4P he Proposed Joinl venture

AITL st unpmvemmu Actof [975 a5 smended {"HSR™).

Bpecifically, this Jetter confinns your englysis as to why three distinet aspects of
saction_are not teporiable under HSR: (1) the inftiad creation of die
pint venhee, (2) the parties” respettive contributions of their interests i
i : & x it the jodnt ventors {the "Texas Transaetion™) which-will result-fn the.
' .[uinr vcn‘mm huldmg 100% of the. outstanmng imterests in each of the parmerships; and (3) e

sabuanoent fmnsfer of additional. the patfist to tha ]omt venture and the rclatnd fransfer
of el of the parmership

| ' Although. we had previously confirmed with Dick Smith of your office fhat the
i first end hird wepieets of he tnsaction noted above were not themselves reportable, we wers
unawareof the Texes Transaction st the timse of our communication with Mr. Smith. Therefore,
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; we-sought 1o contatt Mr. Smith to reconficm that the Texas Trensaction is not independently
i rEportabidy amf eonfd dot alier the PND's previously expressed view that neither (ke fiter nor

thind asperts: of the ransaction were reportable. Given Mr. Smith's recent retirsment, you have
. confutfed the PNCe. position that none of fhe scquisitions made in conjenction with this
! : iransarionaereporiable. -

) Mr_lzmu-fm
i On September 21, 1999mmlw a U.S, Wireless
Allizice Agregment (“Agreement™ or “proposed ansas " to. which they will form
& joint véntuts designed to exhance the panies’ ability 1o provide nationa! wirclezs ssrvice and
iher benefis 1o camemners. The vehicle for creating the joing ventne is a preexis

] ing Dielaware
ok iia g
Priortohecreaion of the joint veatar WooLly-owh ) :

gererdl parpnership: known as the
ill eontribute ussets to
would retain cerain
an io consummate thc propossd rahsdslion in

The Srage T Closing
At the Stage [ elosing, il] transfer ta the parmership: () certain assete
andyepulainry licefiges related 1o ne and other wireless businesses; engd 2y the ey

epljular teie
proceeds from: ¢he disposition afuyﬂms whick, if retoined, would remutt in the
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» Mmﬁ i of competing or overlapping wireless azsets and FCC dicenses. In il

iespe @ new partnership intersst entitling it 10 approximately 65.1% ot
TEvenirer aa] approdnately: 65.1% o assets upon dissolation.] “wonld owh
the: peirsmine 34:9% Az prexetly strucored, therefore,| =mporarily wilk
bmﬁd timafeparent entity at the Stape { closing.

The Yexns Trantovtion

After the execution of the Agreemen, reathied
pertem=nt on the ‘Transeetion.  The Tragsaclion :s composed. of twd
dpreements: k) a irelesy Alliance ﬂgrccm:m. and, Z}ﬂzru gl (WO whollyqnwnad

stbsidimies fogether wittijfiges iy a Purchase

ApraEmEs i acnire: ceftam ouLs.a

By#s. Prior to onsumitrating
rough their respective S0% partnership in

T.ﬂtsls m! partiership k
ited p

5, Dallas MTA, LP, Houston MTA l’..l‘ ancl
holds 80% of the outstanding partrigrship inierests in each
pmmm:rnmds the other 20% interes! in each of the three partmerships.

Pursuant to he Purchase Agreement, (i EREIRERP: no whrough other
controlled ewrities; will each & . % and 45% respectively of the gulanding interest i
each partnesship held by K : - _I" ecquite #n [1%.

limited'parmership interes will acguite 5
9% lmited parthership | . o ¢ e Alliance
Agreement, nave agrc%aﬂnmhip inrerests
sciuired ty enxch of theli affilistes i tage | Conveyed Asseis
Culil Stage 1 Conveyed Assets respectively, for the purpases of the Alliance

of the-agreements is that both the §0% intersst in ¢ach pmnmhlp
as well as tﬁe additional 20% interests

A e The pat
presenily bield __;.

fartngizhip 45 pmafStage ¥ ot‘the join? venture.
The-$tage I clositg is 5ot {0 occuron
tage 1 elosing; o 23 10 da e
aosmg m!! % one of two lomhs
tongmmate their merger.
TheStage - Cloving

{ af thelr merger, 1L contiibute
vertat wiltiass assets, Habilinies and accompantying FOC and o regulataty licenses and
Epprovals (o will contribute additionat wireless assets, liabilities and
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arcorapanying FOC s other regolatory licenses and approvals tw-ﬂl fsspe
additiormlgarinership interests t%md djusting their relatige partnershi
intErestg o telleet fhej contrittions & the partnership.After the Stage [ closil“
will controk $5%-&n it} control 45% of the arnerchip interems.

ll'.liowevnrwuu not consutmate their merger before ihe
Sdpe Il :Iosiumqli contabure the remainder of its domestic witelzis aperations to

it refavn for ad partsceship interests. \QRRENR «lso will contribute certaln
additional’ wirelpss. assets, Fisbilities and accompanying FCC and other regulatory b gnses and-

_ Sy _1-:2?_ wvill jssuc additional paripership interests 1o md
w- ivat will eontrol 67% oHl will”own die

remaiming 33%,
The Corzent Devree

On December 6, 1999 the Antitrust Division armounced that

and
Fud entered into a proposed consemt decres to address any: conceins the Antitrust
ivision may bave regarding ﬂmM jeimt ventare. The propased decree i
entered into with it Diseion in May, 1999, The propoted decres add
parly (o4he-carlieriil .

sent: decres
The amendad proposed consent decres addresses cornpats

ive issues ansing froml
overlaps i the wirkless bucingsses amorng B -icd by-both the

Propros m _ Il it venture. The proposed
décres would equire the and/ o Ui divest certain assets and licenses
in argas where the parties would hold overlapping wireless agsers or FOC licenses.

Direnydon

You bhave confirmed that no HSR filing woald be required for the Stage I closing,
(e Texas Transaciion, or the Stage 3} closing for the reasons deseribed below.

“fhz Stage IClosing £ Not Reporieble
You have-confirmed that the Stage ] closing is nof reportable under HYR bagayse
il wold be deemed to be the formation of @ aew partnership. Even though Jready
Existz —~ and. stafe: faw would tear the isswance of parmership imterests in a5 an

atRrdnent and restaremen of an existing parinership — we understand that it s ghe BNO's
position (hHis 1ot an entity for HSR purposes while all of its outslanding partnership
iiterests are tield, directly or indirectly, by

L
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Therefore JIIIIIP: coniribution of assets & m exchange for 2 67%
Ay ind b artsership will ks dsemed, for HSR purposes. o be the forrnation.of & acw-
parmmerhip,  Pursnant 6 the FNO's long-standing interpretation dhat the formation: of &

ship. does not give rise to & filing obligation vuder the HEH m“nd:
ﬁneﬂd not fle HSE forms for the “formarion™ of th hip at Stage [ This

inciple firthep exempts from a reponting obligation bo ncquisition of its 67%
stake imterzst i Parmiership (and concomitan! Teduction in its gake from
£ partjes’ respective contributions of assels G a8

I00%-rer approximately 3385 as well as
part of the formation transaction.

Accordingly, Stage I of the transaction i not reportable under the HSE Act.
The Texus Rilities Acquitiion I Not Reportable Under HER ’

ThMTﬁnsatﬁon an jtself be thought of as & two step tansaction, {owetep
onz;, subeidiarizs hll eachi purchase far cash o ¢ash equivalents
T41%. amd 9% respectively of the outstanding patinership iftetests in cach of the thre
parterghips, Since peithe Mu hold 100% of the interests in any of
die: patinerghips &8 4. result of this acquisiticn, the would oot treat the atquisition of the
partierghip interestz as-elther an acquisition of essets or of voling eecurities and thertfore guth
gequisitions would gt wrigger in HSR filing obligation.

In the second step of th Transaction, i -wifl each
contifhute their gewly: sequired p Ip oterests 0 thet M oint venture as part of the
Siage Clbsin,g,t' The effect of contributing their respectve independently held interests in

ONE: contribution of its BOY, interest in each of the diree partnerships,
resalts in-the artiiership holding 100% of the owistanding interests in each of thedh
artnershiine._myalved in the Transaction at the ¢lose of Stape I of th
ie joigt wentre,  Although will ¢umirol mare than 50% of the
eutstanting pathership intéress i 1 the comgletion of Stage I, an will
hold more ¢han $0% of the interests at the close of Stage I, von have advis=d us that it
is the PNOYspogition that rel will be destned to bold 100% of the
dnterests. in th ‘partrierships. :.m:tly ¥ of the purpose of triggering a fling
obligatipi for % bl the undetlying assets of those partmerships.

You have explained that where there are severnl parinerships in the ¢hain of
eontryl, it ig fhe PNO'% position that & single, non-parinerthip perséa must control 100% of fhe
intérests in hiv purthership that is at the highest ter within the chain for the non-partership:

Tt m = hall effeet their contribations sither of two ways: (1) by diccty
LTS PRORCTSRIR mictests cach firm has acquired from| 1, of (2 hy cantiibuting the
wwnrd Engiec. eich firn erexted 1o acquine end which prese rrupecﬂuimremhlh
partrezships, :
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1 to.be deemed to have made s reponabls acquisition, In this case, sinmand

will bth hold inperects %r the close of Stage T and the clode 31 Siage 11,
neiher will:he degmed 10 have argnire of the imderlying assets of the pattnerships: that
drearguind Thius, ﬂ:thTmasncﬁon will not be reportable.

Stape il ix Nor Reportadle Under che FISR Act

During e conversations, you confirmed that Stage 11 of the: proposed transaction
will netbe reporiabl= putsuant 1o [§ C.FER §802.70. ’

Seetion 802.70 exempts transactions from the tequirements of the KSR Acl if;
iter: glia, “dssets are to be acquired from an entity pursnant to or in accordance with . -{a]
g:pasal.fou.eonsmt Jjudgment thar has been submitted 10 g Federal eourt by the Federa! Trade

miftission or the Department of Justice and that is subject to public comment™ 16 CER

BOZ:T0{¢) [emphass added]. The proposed consent decres = as well as the ¢opraplaint_and

impact statement - dddress.the alleped competitive effects arising from th

F ot venture, fhcﬁlﬂmﬂ. and the comgh effect S
Indetd, the decres specifically eeferences both il wes

r dated Tuly 28 1998 and the 1.5, Wireless Alltance EITIBHE

O AirTouck: Ple dated September 21, 1999; and.

3¢ vystem Assels” in specified “Overlapping Wireliss-

zrgership pursuant to Stage IT of thq Tt e Agroement and/o (h

MM croct would be transfers. of essels fiom entities "pursuant to or in accprdanes
WIth" fc propused consent deerce, and therefore would be exempt from HER reporting
requiremients purseant to 6 CF.R. § 802.70. Thus, : an wauld be
relieved.of amy HSR filing obligation that might otherwise arise for tage [ of cheir Lransaction,

Althdogh § 80270 is iself sufficient to refieve the panits fom any filing
obligation for Stags [T of transaction, we also discussed whether the PNG's interprefarion.of
LIhe non-reportability of partn formation also may exermpt this transaction. The Agteement

oblipates both 1 cinplete both stages of their propazed transaction,

P RAZEs are inferrelat®d parts of o gingle transaction, even though they will be ternporally
Sfparaled, Acrordingly, Stage 11 arguzbly is not reporable for the same reasons that Stags { is
a0l eepornable: Weahdérstand, however, that you disagree that n filing would not be required on
thls: biasis for @ variety of reasons including: (1) that the timing of the Stage i cloking. fs
AoEEn: (2)-(he form and smpumt of the eontribations to mede at Stage 11 denends. o events:
m;ﬂsm comtre] {state and FOC epprovals for u‘aﬁmnwm
eyl i ill thange at flie uncertain time of the Stage closing.
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Aczordingly, you have adwsed us that were it oot for the § 802.70 exception, the

:ep@mbdny ol Stape U would depend. ether state partnership [aw weats the chapge in
respestive, § of e pariners in s & reformation or & continuslion of the then-
exiEt il . TE v -#5 & reformation, then both (he shif! in cotitrel and the

pisociaTo CONRBITIANE of assets to the partnership wodld not be reportable. On-the other hand,
ifviewed'as: ¢ continuation of an existing perinership, the transkers of assets from the parties to
the joinl wentie may be viewed as » reporable asser acquisition If the pther jurisdictionat
thesholds ware met; L is ulmecessary 1o further evaluate these issues, however, given your
cunficmativn that § 802.70-exemnpts Stape It of the twansaction.

Concinsion

+ Forthe foregoing reasons, it is our understunding that you have agreed that cach
of the following acyuititions is exempt from the reporting requirements: of HSR: (1) the
srquisitinns ts octur at the Stage [ closing of Jjoint venture; (2} the

ool *arlsa_ctmn described above; and {3} the acquisitions (o ccour at the Stage I closing of the
T OIME ventare.

1 you bielisve ehat this letter is in any way incansistent with the advice that you
have rendered in:this matter, 1 woyld appreciate your calling me as soon #s passible. As always,
weapprecipte your sssistance gnd that of the entire Premerger Notification Office.

Smcﬂt]y.
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