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FEDERAL TRADE COMMISSION
16 CFR Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
ACTION: Final rules.

SUMMARY: These rules amend the
premerger notification rules, which
require the parties to certain mergers or
acquisitions to file reports with the -
Federal Trade Commission and the
Agssistant Attorney General in charge of
the Antitrust Division of the Department
of Justice, and to wait a specified period
of time before consummating such
transactions. The reporting and waiting
period requirements are intended to
enable these enforcement agencies to
determine whether a proposed merger or
- acquisition might violate the antitrust
laws if consummated and, when
appropriate, to seek a preliminary
injunction in federal court to prevent
consummation. During the seven years
the rules have been in effect, the Federal
Trade Commission, with the
concurrence of the Assistant Attorney

General for Antitrust, has amended the -

premerger notification rules several
times in order to improve the program’s
effectiveness and to lessen the burden
of complying with the rules. These
revisions are intended to reduce further
the cost to the public of complying with
the rules and to improve the program '8
effectiveness.

EFFECTIVE DATE: April 10, 1987.

FOR FURTHER INFORMATION CONTACT:
John M. Sipple, Jr., Senior Attorney,
Premerger Notification Office, Bureau of
Competition, Room 301, Federal Trade
Commission, Washington, DC 20580,
Telephone: (202) 326-3100.
SUPPLEMENTARY INFORMATION:

Regulatory Flexibility Act

These amendments to the Hart-Scott-
Rodino premerger notification rules are
largely technical or designed to reduce
the burden to the public of reporting.
The Commission has determined that
none of the proposed rules is a major
rule, as that term is defined in Executive
Order 12291, The amendments will not
result in: an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries;
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-

based enterprises in the domestic
market. None of the amendments
expands the coverage of the premerger
notification rules in a way that would
affect small business. Therefore,
pursuant to section 605(b) of the
Administrative Procedure Act, 5 U.S.C.
605(b), as added by the Regulatory
Flexibility Act, Pub. L. 96-354
{September 19, 1980), the Federal Trade
Commission has certified that these

~ rules will not have a significant

economic impact on a substantial
number of small entities. Section 603 of
the Administrative Procedure Act, 5
U.8.C. 603, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable.

Paperwork Reduction Act

The Hart-Scott-Rodino Premerger
Notification rules and report form
contain information collection
requirements as defined by the
Paperwork Reduction Act, 44 U.S.C.
3501 ef seq. These requirements have
been reviewed and approved by the
Office of Management and Budget (OMB
Control No. 3084-0005). Because these -
amendments will affect the information
collection requirements of the premerger

" notification program, they were

submitted to OMB for review under
section 3504(h) of the Paperwork
Reduction Act. They were approved by
OMB on September 30, 1985.

Background
Section 7A of the Clayton Act (“tha

act"}, 15 U.S.C. 184, as added by

sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvements Act of |
1976, requires persons contemplating
certain acquisitions of assets or voting
securities to give advance notice to the
Federal Trade Commission (hereafter
referred to as “the Commission”) and
the Assistant Attorney General in
charge of the Antitrust Division of the
Department of Justice (hereafter referred
to as “the Assistant Attorney General”)
and to wait certain designated periods
before the consummation of such
acquisitions. The transactions to which
the advance notice requirement is
applicable and the length of the waiting
period required are set out respectively
in subsections (a) and (b) of section 7A.
This amendment to the.Clayton Act
does not change the standards used in- -
determining the legality of mergers and
acquisitions under the antitrust laws.

The legislative history suggests
several purposes underlying the act.
First, Congress clearly intended to
eliminate the large “midnight merger,”
which is negotiated in secret and
announced just before, or sometimes
only after, the closing takes place.
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Second, Congress wanted to assure that
large acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. Third,
Congress provided an opportunity for
the Commission and the Assistant
Attorney General {who are sometimes
hereafter referred to collectively as the
“antitrust agencies” or the “enforcement
agencies"”) to seek a court order
enjoining the completion of those
transactions that the agencies deem to
present significant antitrust problems.
Finally, Congress sought to facilitate an
effective remedy when a challenge by
one of the enforcement agencies proved
successful. Thus the act requires that the
agencies receive prior notification of
significant acquisitions, provides certain
tools to facilitate a prompt, thorough
investigation, and assures an

. opportunity to seek a preliminary

injunction before the parties are legally
free to complete the transaction, which
eliminates the problem of unscrambling
the assets after the transaction has
taken place,

Subsection 7A(d)(1) of the act, 15
U.S.C. 18a(d)(1), directs the Commission,
with the concurrence of the Assistant
Attorney General, in accordance with 5
U.8.C. 553, to require that the
notification be in such form and contain
such information and documentary
material as may be necessary and
appropriate to determine whether the
proposed iransaction may, if

..consummated, violate the antitrust laws.
. Subsection 7A(d){2) of the act, 15 U.S.C.

18a({d)(2), grants the Commission, with
the concurrence of the Assistant
Attorney General, in accordance with 5
U.S.C. 553, the authonty (A} To define
the terms used in the act, (B} to exempt
additional persons or transactions from
the act’s notification and waiting period
requirements, and (C} to prescribe such
other rules as may be necessary and
appropriate to carry out the purposes of
section 7A.

On December 15, 1976 the
Commission issued proposed rules and a
proposed Notification and Report Form
(“the Form"] to implement the act. This
proposed rulemaking was published in .
the Federal Register of December 20,
19786, 41 FR 55488. Because of the volume .
of public comment, it became clear to
the Commission that some substantial
revisions would have to be made. On
July 25, 1977, the Commission
determined that additional public
comment on-the rules would be
desirable and approved revised
proposed rules and a revised proposed
Notification and Report Form, which
were published in the Federal Register
of August 1, 1977, 42 FR 39040.
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Additional changes were made after the
close of the comment pericd. The °
Commission formally promulgated the -
final rules and Form and issued an
accompanying Statement of Basis and -
Purpose on July 10, 1978. The Assistant
Attorney General gave his formal
concurrence on july 18, 1978. The final
rules and Form and theé Statement of
Basis and Purpose were published in the
Federal Register of July 31, 1978, 43 FR
33451, and became effective on
September 5, 1978,

The rules are divided into three parts,
which appear at 16 CFR Parts 801, 802,
and 803. Part 801 defines a number of
the terms used in the act and rules, and
explains which acquisitions are subject
to the reporting and waiting period
requirements, Part 802 contains a
number of exemptions from these
requirements. Part 803 explains the
procedures for complying with the act.
The Notification and Report Form,
which is completed by persons required
to file notification, is an appendix to
Part 803 of the rules.

Changes of a substantive nature have
been made in the premerger notification
rules or Form on four occasions since
they were first promulgated. The first
was an increase in the minimum dollar
value exemption contained in § 802.20 of
the rules. This amendment was
proposed in the Federal Register of
August 10, 1978, 44 FR 47099, and was
published in final form in the Federal
Register of November 21, 1979, 44 FR
60781. The second amendment replaced
the requirement that certain revenue
data for the year 1972 be provided in'the

- Naotification and Report Form with a
requirement that comparable data be
provided for the year 1977. This change
was made because total revenues for
the year 1977 broken down by Standard
Industrial Classification (SIC) codes
became available from the Bureau of the
Census. The amendment appeared in the
Federal Register of March 5, 1980, 45 FR
14205, and was effective May 3, 1980,
The third set of changes was
published by the Federal Trade
Commission as proposed rules changes
in the Federal Register of July 29, 1981,
46 FR 38710. These revisions were
designed to clarify and improve the
effectiveness of the rules and of the
Notification and Report Form as well as
to reduce the burden of filing
notification. Several comments on the
proposed changes were received during
the comment period. Final rules, which
adopted some of the suggestions
received during the comment period but
which were substantially the same as
the proposed rules, were published in
the Federal Register on July 28, 1983, 48

FR 34427, and became effective on
August 28, 1983. The fourth change,
replacing the requirement to provide
1977 revenue data with a requirement to
provide 1982 data on the Form, was
published in the Federal Register on
March 26, 1986, 51 FR 10368.

In addition, the Notification and -
Report Form, found in 16 CFR 803
(Appendix), has undergone minor
revisions on two other occasions. The
new versions were approved by the
Office of Management and Budget on
December 28, 1981, and February 23,
1983, respectively. Since that time, the
current version of the Notification and
Report Form has been approved by the
Office of Management and Budget. The .
most recent approval came on
September 30, 1985; it is valid for a
period of three years. This form was
published in 50 FR 46633 (November 12,
1985). :

The current set of changes to the - -
premerger notification rules grows out of
a continuing effort by the Commission to
reduce the burden of filing premerger
notifications. This effort was the focus
of a Notice of Request for Comments
that the Commission published in the
Federal Register on July 2, 1982, 47 FR
29182. The Request for Comments
outlined four approaches to reducing the
burden of the notification program;
Narrowing the coverage of the rules by
raising the dollar thresholds that -
determine which acquisitions must be
reported; allowing persons filing
notifications to reference information
and documents filed in previous
notifications, rather than requiring them
te resubmit those materials; setting
separate higher dollar reporting
thresholds for acquisitions in some
industries; and eliminating one or more
of the successive reporting requirements
for additional acquisitions of voting
securities.

On September 24, 1985, the
Commission published in the Federal
Register, 50 FR 38742, thirteen proposed
amendments accompanied by a
proposed Statement of Basis and
Purpose. All but two of the proposals
were based on the burden reduction
efforts that began in 1982. The
Commission has decided to adopt nine
of the proposals, to reject one proposal
for budgetary reasons, and temporarily
to defer action on the other three. Since
one of the two proposals that do not
involve burden reduction is also one of
the three being deferred for later
consideration, all but one of these final - -
rules are based on the 19682 Request for
Comments and related burden reduction.
efforts. The amendments seek to reduce
the burden on filing parties by
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narrowing the types of acquisitions that
must be reported, reducing the volume
of documents or information that must

be filed, and clarifying the meaning of

the notification rules. The only change
that did not originate from the burden
reduction efforts would eliminate the
reporting exemption in § 802.70(b} for
acquisitions subject to the approval of
the Commission or a federal court. It is
intended to solve an infrequently
occurring administrative problem.

The Commission has deferred final
action on: The proposal to require
reporting by owners of interests in
“acquisition vehicles” (Proposal 1 of the
September 24, 1985, proposed
amendments); the proposed exemption
of certain asset acquisitions, including
the acquisition of current supplies, new
durable goods, and some types of real
estate (Proposal 5); and the proposed
increase in the “controlled issuer”

- threshold that would have expanded the

exemption for transactions valued at $15
million-or less in § 802.20(b) and for
certain foreign transactions described in
§ 802.50 and § 802.51 (Proposal 8). .

The Commission has decided to adopt
two approaches to narrow the coverage
of the rules. Section 802.35 will exempt
the acquisition of an employer's voting
securities by certain employee trusts.
Also, the aggregation rules of § 801.13
have been modified to reduce the
number of successive asset acquisitions
involving the same parties that are
reportable.

In the September 24. 1985, proposed
amendments, the Commission also

* proposed as a burden reduction measure

expanding the permitted scope of .
incorporation by reference-in response
to items on the Form, Proposed rule

§ 803.9, which would have replaced

§ 803.2(e), would have expanded the
ability to incorporate by reference. The
implementation of this proposal would
entail significant start up costs and
require an ongoing commitment of
resources to assure that filings could be
fully reviewed within the statutory time
perioda. In view of the existing
permission to incorporate by reference
and given current budgetary
stringencies, the Commission believes it
is not appropriate at this time to
undertake the kind of new program
envigaged by the proposed rule.
Although the proposal to expand
incorporation by reference is not being
adopted, the Commission has adopted
several other proposals that have the
effect of reducing the burden of filing the
Notification and Report Form by both
decreasing the amount of information
required and narrowing the scope of the
search for that information.
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As noted when these amendments
were proposed, the Commission has not,
found a basis for establishing separdte
reporting thresholds for different’.
industries. However. Pmposal 5, one of .,
the thiee on which final action is-
deferred, would have established a
higher threshold for, or exempted |
entirely, the acquisition of certain kinds
* of assets. The Commission is continuing
to consider what kinds of asset
acquisitions can receive separate
freatment.

The Commission also has not
proposed eliminating any of the
sequential thresholds for reporting
increased holdings of voting securities.
The Commission continues to find that
an increase in the percentage of
securities held by a person may have
competitive significance.

In addition to expanding reporting -
exemptions and reducing the
information required by the Form, the
Commission has also decided to reduce
the burden of the notification program
by adopting several amendments that
clarify the meaning of the rules. These
largely codify formal or informal
interpretations of the Commission staff.
These amendments include: A method of
calculating the assets of an entity
‘without a regularly prepared balance
sheet; a method of calculating the
percentage of voting securities a person
holds; the requirements for giving notice
to an acquired person; the time when the
statutory waiting period begins for the
formation of joint ventures; and a series
of changes to examples in the rules to
reflect prior amendments to the rules.

As mentioned above, the Commission
has also addressed one matter in these

amendments that s unrelated to burden -

reduction. The Commission has adopted
a proposed amendment that deletes the
exemption from reporting in § 802.70(b}

. for acquisitions subject to the prior

approval of the Commission or a Federal

court. This change will facilitate the
administration of the premerger

notification program and is expected to -

increase the volume of notifications only
marginally. This proposal did not draw
any adverse comment.

Three comments proposed that the
Commission provide additional
exemptions. One of the comments,
comment 22, urged that the size-of-
transaction test in § 802.20 of the rules
be amended to exempt all acquisitions
of less than 50 million. The 1982 Request-
for Comments had discussed raising the
statutory $15 million minimum size-of- .
transaction criteria of section
7A(8)(3)(B) to $25 million. This
discussion was premised in part on,
statistics from transactions filed in 1981
showing the enforcement agencies had

demonstrated a lower level of interest in .

transactions of less than $25 million. It
became clear from statistics covering

1962 and 1983, however, that the pattern -

of lower enforcement interest did not
persist in subsequent years.
Consequently, the Commission has not
pursued that approach. Comment 14
suggested that § 802.6 be amended to
exempt acquisitions of less than 10% of
the-shares of an air-carrier, even though
acquxsttlons at that level do not require
the prior approval of the Department of
Transportation. Comment 20 suggested
more generally that the Commission
exempt all acquisitions of less than 5%
of the voting securities of an issuer. The
Commission will consider whether these
suggestions are justified. The
Commission welcomes these and any
other suggestions about the
administration of the program.

Comments

The comment period for these rules
was originally scheduled to end on
October 24, 1985, but was extended by

- Commission action to November 29,

1985. The following comments were
received:

No. Date of

letter Organization

The RREEF Funds.

Anderson, Raymond &
Lowenthal. :

California Federal Savings
and Loan Association.

Debevoise & Plimpton,

National
Manufacturers.

Sheli Ol Company. ]

Association of the Bar of the
City of New York, Commit-
tee on Antitrust and Trade
Regulation.

Coldwell Banker Commercial
Group, Inc.

Aetna Companies.

Exxon Corporation.

American Council of Life In-
surance.

National Realty Committee.

State Teachers Retirement
System of Ohio."

Texas Air Corporation.

Ropes & Gray.

American Bar Association,
Section of Antitrust Law.

International  Councll  of
Shopping Centers.

Suffivan & Cromwell,

Weil, Gotshal & Manges.

Akirt, Gump, Strauss, Hauer
& Feld.

Trammell Crow Company.2

ITT Corporation.

Zaremba Corporation.

Exxon-Corporation.,

10-21-85
10-23-85

10-23-85

10-23-85
10-31-85

11-07-85
11-18-85

~ M LK W N -

8|11-19-85

9| 11-22-85
10| 11-26-85
11111-27-85

12| 11-26-85
13| 11-26-85

14|11-27-85
15] 11-27-85
16| 11-28-85

171 11-26-85

18 11-29-85
19{11-29-85
201 | 11-29-85

21t
22!
23!
24!

11-25-85
12-09-85
01-13-86
02-13-86

Association  of

No. tﬁgﬁ’eﬁ’f Organization
25! '03—17—86 Pension Real Estate Asso-
. ciation. . :
264 04-21-86 American Council of Life In-
. surance.
27'108-22-86| International  Council  of
' Shopping Centers.

t These comments were received afier the
close of the extended comment period. The
Commission has, however, considered the .
issues raised by these comments in formulat-
mg these final rules.

2The Commission received several com-
mernits from individuals at the Trammell Crow
Company :

Statement of Basis and Purpose for the
Commission’s Revised Premerger
Notification Rules

Authority: The Federal Trade Commission, -
with the concurrence of the Assistant
Attorney General, promulgates these
amendments to the premerger notification
rules pursuant to section 7A(d) of the Clayton
Act, 15 U.S.C. 18a(d), as added by section 201 '
of the Hart-Scott-Rodino Antitrist

" Improvements Act of 1976, Pub. L.94-435 90

Stat. 1390.

1. Section 801.11(e):. Total Assets ofa
Person Without a Regularly Prepared
Balance Sheet

Amended § 801.11 codifies a
lonigstanding informal position of the

- Commission staff that a person without

a regularly prepared balance-sheet
generally should not include funds used
to make an acquisition in determmmg its
size. This issue arises primarily in
connection with newly-formed entities,
not controlled by any other entity, that

- have not yet drawn up a balance sheet. .

Under this rule, if such an entity’s only
assets are cash that will be used to
make an acqmsxtmn and securities of
the entity it is acquiring, it generally will -
not have to file for that acquisition
because it will be deemed too small to
meet the act's size-of-person test. This
rule is intended to limit the coverage of
the premerger rules to those situations
when an antitrust violation is most
likely to be present, that is, when one
business entity of a substantial size
acquires another business entity ofa .
substantial size. The basic rule is
explained below. The rule also contains
an exception when the entity acquires
assets or voting securities of more than
one person.

The Purpose of the Rule

A notification must be filed prior to an -
acquisition only if the acquiring and -
acquired persons meet the minimum size
criteria of section 7A(8)(2) of the act. In -

. general, the act requires one of the
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parties to have annual net sales or total '

assets of at least $10 million and the
other annual net sales or total assets of
at least $100 million. Section 801.11
establishes the procedure by which the
parties to an acquisition must determine
their size. Section 801.11{c) provides that
the annual net sales of a person shall be
as stated on its last regularly prepared
income statement, and its total assets
shall be as stated on its last regularly
prepared balance sheet. It does not
directly address the question of how to
calculate the total assets of a person
that does not have a regularly prepared
balance sheet. However, in instances in
which a party has no regulary prepared
balance sheet and does not have an
income statement demonstrating that
the act's size criteria for annual sales is
met, the 1978 Statement of Basis and
Purpose states a balance sheet must be
prepared to determine whether the act
applies. See 43 FR 33474 (July 31, 1978).

In advising such persons of their
obligation to prepare balance sheets, the
Commission staff has for some time
stated that acquiring persons should not
include as assets cash or loans that will
be used to make an acquisition. The
Commission now adopts this staff
position and incorporates it in

§ 801.11(e). The new rule does not alter

the manner in which firms with
regularly prepared balance sheets
determine whether they meet the act's
size-of-person criteria; as provided in

§ 801.11{a) through (d}, they continue to
be governed by those regularly prepared
statements, which may or may not
include such cash or loans.

The distinction between the
calculation of assets for business
entities with regularly prepared balance
sheets and those without them is based
on the difference in their competitive
significance and on the certainty and
simplicity of the 1978 balance sheet rule.
First, the size of an acquiring person can
provide some measure of its competitive
importance, and the act reflects
Congress's conclusion that the amount
of sales and assets are useful
measurements of size. These size
criteria can be misleading, however,
when applied to entities without
regularly prepared balance sheets,
whnch are generally either newly-formed
entities or shell corporations being used
to make an acquisition. Such entities
typically have had no sales and
frequently have no assets other than the
cash or loans used to make the
acquisition. Thus, when they are not
controlled by any other entity, the
acquiring person has no competitive
presence. In such instances the
acquisition does not combine businesses

but merely changes the ownership of a
single ongoing business; it therefore
cannot reduce competition. Accordingly,
the Commission has concluded that no

. purpose is served by requiring such

acquisitions to be reported.
Similarly, when an entity that is not
an operating company acquires voting

securities of une person in several

sequential transactions, its prior
possession of other securities of that
person generally does not enhance the
anticompetitive potential of the ™~
transaction. The already acquired
securities do not constitute an
independent business that, when
combined with additional securities of
that issuer, could lessen competition.
Only one business is belng bought.
However, if the acquiring entity
purchases assets or voting securities of
more than one person, an |
anticompetitive combination could
result. For that reason, § 801.11(e)
includes an exception that requires
counting cash, loans, and securities in
those circumstances.

Although it might be argued that
operating companies with regular
balance sheets should also be directed
to deduct from their total assets any
cash or loans earmarked for making the

acquisition and any securities issued by .

the acquired person, the Commission
does not believe it advisable to do so.
First, to direct that such deductions be
made would require many persons to
prepare a new balance sheet to
determine the reportability of
acquisitions. Rules explaining how to
prepare that balance sheet would
introduce needless complexity into the
process of complying with the rules, a
problem that the Commission largely
obviated when it promulgated the
existing financial statements rule of

§ 801.11 (see 43 FR 33473-33474 (July 31,

1978)).

Second, in most instances, the
application of § 801.11(a) through (d})
automatically reaches the same result
for ongoing companies as § 801.11(e)
does for newly-formed and other
nonoperating companies. Loans made to
ongoing businesses for the purpose of
making an acquisition are normally
made just prior to consummation of the
acquisition and are therefore not
reflected on the person’s last regularly
prepared balance sheet. Thus, under
paragraphs (a) through (d), such loans
usually are not included when
calculating an acquiring person’s total
assets. - - ‘

Finally, the Commission regards the
predictability and convenience of the
balance sheet approach as valuable . -

even if it results in small inconsistencies

in measuring a person’s size. The
approach allows the vast majority of
firms to rely on their balance sheets to
determine whether they have an
obligation to file notification. Businesses
can quickly determine from existing
records whether they must file and that
determination can be reviewed quickly
and objectively by the enforcement
agencies. This convenience outweighs
the value of trying to make more precise
or more uniform calculations of the
dollar size criteria, which are at best

. only very preliminary measures of

competitive significance. Accordingly,
the Commission will continue to require
ongoing businesses to determine their
size on the basis of regularly prepared
balance sheets.

Section 801.11(e} -

General rule. Section 801.11(e) states
that it applies only when the person
does not have a regularly prepared
balance sheet, This section applies only
to entities not controlled by any other

- entity, and as a practical matter, it

applies primarily to newly formed
entities that have not yet drawn up
balance sheets. Pergons with regularly
prepared balance sheets are still
required to calculate their size in
accordance with paragraphs (a) through
(d) of § 801.11. Section 801.11(e}) also
does nat alter the method set forth in

§ 801.40(c) for determining the size of a

" joint venture in its formation
" transaction. Subsection (e)(1) sets forth

the general rule that assets including

_cash or securities are always included
on a person’s balance sheet, except for

cash that will be used to makeé an
acquisition, securities issued by the
acquired person (or an entity within the
acquired person), and expenses
incidental to the acquisition.

This exclusion continues until the

" acquiring person has a regularly

prepared balance sheet. For example, if
a newly-formed person buys voting
securities of a single acquired person in
a series of acquisitions, that series of
acquisitions will be treated the same as
a single acquisition of those voting
securities, Neither the cash to be used to
acquire additional voting securities nor
any securities of the same acquired
person already held by the acquiring
person are counted as assets until the
acquiring person prepares its first .
regularly prepared balance sheet. Thus,
even if an dcquiring person without a -
regularly prepared balance sheet
accumulated $200 million in voting
securities of one person in a four-month
period, it would not meet the size-of-
peraon test in acquisitions of that
acquired person’s voting securities as a
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result of holdmg those. $200 mnlbon of

. voting securities until it had a regularly
prepared balance sheet.

In contrast, the rule treats sequentxal
asset acquisitions differently. Agsets

-'imust be reflected on the dcquiring’

_. entity's balance sheet as soon as they
are acquired. The acquisition of assets -
by a previously non-operating entity, .
‘unlike the infusion of cash into such an
.entity and unlike its acquisition of a
portion of a person's voting securities,
can represent the establishment of an .
operating business. Further purchases of
assets, even from the prior owner, can
thus be tantamount to the combination
of discrete businesses.

The first two exampleés illustrate the
general way-in which § 801.11{e}

.measures size. Example 1 illustrates the
apphcanon of paragraph (e) when only
cash is used in the acquisition. Example
2 illustrates the apphcauon ‘of the rule

" when the acquiring person haa non-cash
assets. .

Exception to the general rule As
explamed above, the exclusion provided
in § 801.11(e) is appropnate because

- transactions that may pose an antitrust -
. concern are those in which two or more ~

. entities of significant size combine.

.. When an entity without a regularly- = .
prepared balance sheet acquires assets .
or voling securities of two or more ’

-persons, two or more entities of
significant size may be combined;
therefore § 801.11(e)(1) reqmres separate
size calculations by-the acquiring entity

. *for acquisitions of each acquired

person.” This means that if the entity

will acquire assets or voting securities -
of person’A and of person-B, thén, in *- -
determining whether it is large enough

to have to report the acquisition of A, it

must include as part of its total assets

the cash it will use to acquire.B and any

- . securities of B it may hold. Similarly, in

measuring its size to determine whether

it must report the acquisition of B, the

" _entity must include.the cash it will use
. to acquire A and any securities of A'it

may hold. Example 4 illustrates the

c¢alculation of total assets when the
acquiring entity will make two (or more)
acquisitions. :

- . Acquired persons. w:tbaut regularly

prepared balance sheets. In most.
circumstances, newly-formed or other
non-operating entities without regularly -
prepared balance sheets are not created
or used for the purpose of becoming -
acqulred persons, and the Commission

is unaware of any need to give.special

treatment to such entities when the

situation.arises. The one exception of |
which the Commission is aware occurs
in connection with the formation of joint -

venture corporations under § 801.40.

Under § 801 -40(a), the newly-formed- -

)oml venture is.considered an-acquired -
person, and § 801.40{c} sets fortha

specxal rule that is used in calculating'its-

_ size in the formation transaction. This -
calculation includes, inter alia, all
assets contributed or to be contributed
to the venture plus any credit that any
person contributing to the joint venture

has agreed to extend and any obligation .-

of the joint venture firm that any
contributor has agreed to guarantee.
Unlike the calculation in § 801.11(e}(1),
this test does not exclude cash.
Accordingly, § 801.11(e)(2) provides

. that the assets of an acquired person
_ without a regularly prepared balance

sheet ordinarily include all assets held,

" and that in the formation of a joint
.venture or other corporation, the special

size test of § 801.40(c) governs. In either
case, the exclusion of cash and voting
securities provided in § 801.11(e)(1) does

- not.apply to acquired persons. The text

of § 801. 11(e) has been altered in the
final version of the rule to reflect the -

.relationship of the new rule to § 801.40.

Modifications of the proposed rule. -
The Commission has made two other

modifications of the proposed version of _

§ 801.11{e}. The final rule has been
changed to make clear that funds used
to pay.expenses incidental to-the-
acquisition are notincluded in
calculating the acquiring entity's size.
Incidental expenses are payments or -
fees for services rendered in connection
with the acquisition, such as bank
commitment fees, loan origination fees,

. investment banking fees, and courisel
fees. This expansion of the exemption is

a further application of its underlying
rationale. Because the cash used to pay

- these expenses is'exhausted by the .

acquisition, it cannot be combined with
the newly-acquired entity to create a
competitive problem. Example 3
illustrates the exclusion of acquisition-
related expenses. The language of -
subparagraph (e})(1)(ii} of the rule has
also been changed slightly for the sake
of clarity.

Comments. Several comments made
explicit or implicit reference to proposed
§ 801.11(e). No comments objected to the
general purpose of the rule, and some
(16, 18) specifically endorsed the
approach taken in the rule. Therefore,
the Commission has promulgated
§ 801.11(e) in substanhally the same
form as proposed.

Most of the comments dealmg with |
§ 801.11(e) revolved around its
relationship with proposed § 801.5, the
“acquisition vehicle” rule. Comment 2
expressed the view that taking the
opposite’ apptoach ie, counting cash -
and securities in these circumstances,
could eliminate the need for-a rule like .
proposed § 801.5. As stated above. the

Commission is.continuing to examine
the-best way to.deal with the problems
the “‘acquisition.vehicle” proposal was

.intended to,address. While reversal of -

the approach taken in § 801.11(e) would.
address these. problems and has not )
been-ruled out as a possible solution, the
Comm:ssmn does not beheve it 15 likely
that.it will ultimately adopt an *

»acquisitxon vehicle rule that will require

acquiring companies without balance
sheets to include cash as an asget.
Comment 16 suggested that the term

' _“financial statements” that appeared in_
the proposed rule be changed to --

“balance sheet.” The comment noted
that the rule deals only with balance .
sheets and has no effect on a person’s
statement of annual income and
expense. The Commission has adopted

“this suggestxon

2. Section 801. 12(b}: Calculatmg v
Percentoge of Voting Secunaes To Be

- Heldor Acguired

Section 801 12(b) sets out a formula by .
which. persons are to calculatethe =~ -

- percentage of voting securities of an
issuer that they hold or will hold as-a;
‘result of an. acqmsntmn This ,
.améndment;, which codifies an informal

interpretation by the Commission staff,
modifies the formula to reflect more
accurately the amount of voting
influence one person has over another
where the acquired person has issued
separate classes of voting securities
with different voting rights.

“The voting strength formula is
important to'the administration of the

- premerger notification program. Several

key concepts in the rules and in the act

- turn on the percentage of a particular

company’s voting securities another
person holds. For instance, a person. is
deemed to control a corporation when it
holds at least 50 percent of that
corporatwn s voting securities

- (8§ 801. l(b)). the proper notification

threshold is usually determined by the
percentage of voting securities held

(8 801.1(h)); and the “investment only”
exemption is available only for voting
securities holdings of 10 percent or less .

_(section 7A(c)(9) of the act and § 802.9).

Accordingly, it is important that

"determinations of the percentage of

voting securities held reflect the actual

- power of the person holding the shares
- and be made on an objective and
. readily ascertainable basis.

.The formula in § 801.12(b) of the
original rules directed an acquiring

-person to divide the number of votes for

directors that it may.cast after the
acquisition by the total number of votes -
for directors that anyone may cast after
the acquisition. In many cases the

Hei nOnline -- 52 Fed. Reg. 7070 1987
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resulting ratio accurately portrayed the:
.amount of influence the buyer had over
the acquired firm. In some instances,
however, the literal application of this
formula significantly misrepresented the
voting power of the buyer: This ’
discrepancy occurred when there were
several classes of voting securities, and
one class of voting stock had voting.
power disproportionate to another class.
In such instances, the Commmission staff
had responded to inquiries by advising
persons filing notifications to weigh the
number of votes that each class of stock
may cast by the number of directors that
each class.may elect. In this amendment
to § 801.12(b}, the Commission has

adopted that formula, which recognizes .

both that different classes of stock may
exist and that each class may elect
different numbers of directors.

The following example illustrates the -
problem with the literal application of
the language in the originial rule. Assume
Company X has two classes of voting
stock, A and B. Class A has 1,000 shares
outstanding and elects four of company
X's ten directors. Each share of class A
stock has one vote in each of these
elections. Class B has 100 shares
outstanding and elects six of company
X's ten directors. Each share of class B
stock has one vote in each of these
elections. Company Y proposes to
acquire all class B shares. Under the
language of original § 801.12(b), since Y
can only cast 100 votes for directors, the
percentage of X's voting securities held
by Y after the acquisition would have
been 100 divided by 1,100 (the total
number of votes for directors that may
be cast) or about 8 percent. Using that
formula, Y’s acquisition would not have
crossed the 15 percent threshold;
furthermore, the acquisition would be
below the threshold for the “solely for
the purpose of investment” exemption of
section (c)(9) of the act since it would
not have exceeded 10 percent of X's
voting securities. And since Y would not
‘have held 50 percent or more of X's
voting securities, the conclusive
presumption of control in § 801.1(b)(1)
would not have applied. N

Revised § 801.12(b)(1) calculates,
more realistically, that company Y holds
60 percent of the voting securities of
company X. It reflects Y's influence
more accurately by adopting a new
formula that first determines Y's voting
power within each individual class of
stock, and then determines Y's total
~voting power by summing the ratios
calculated for each individual class of
stock. Moreover, since the number of
directors each class elects can be
different, the individual ratios are
calculated by weighting Y's voting

poWer over each class by the pmporti'od
of the total number of directors that
each class may elect. In the example

.above, the percentage of voting
_ securities held by Y would then be

determined by the following formula:

Number of-votes of class A stock held by Y

divided by Total votes of class A stock
times Directors elected by class A stock
divided by Total number of directors

Plus

Number of votes of class B stock held by Y
divided by Total votes of class B stock
times Directors elected by class B stock
divided by Total number of directors

Example 1 following new § 801.12(b)(1)
applies this formula to that hypothetical
acquisition. :

The 1978 version of § 801.12(b)(i}
referred to voting securities that
“presently” entitle the holder to vote for
directors. This terminology was
intended to make clear that convertible
voting securities were not included in
the computations in that section, Since
the Commission is not changing the
treatment of convertible voting
securities, the term, which had been -
inadvertently deleted in the proposed
rule, has been restored to the final rule.

Although the revision in § 801.12(b} is
a major improvement in many
situations, the Commission recognizes
that it does not always describe fuily the
degree of influence over a corporation's
affairs that may result from the
acquisition or holding of voting !
securities. For example, holdings of
voting securities can be subject to .
constraints that increase or decrease the
actual or potential influence of the
holder. These may include staggered
elections of corporate directors,
cumulative voting rights, voting trusts or
agreements, supermajority provisions,
and convertible securities.

The Commission has, however, found
no objective and administrable criteria
that will accurately reflect a holder's
degree of influence over a corporation’s
affairs in all situations. The Commission
has been tinable to translate these
myriad factors into a single proportional
measure of voting power. While even
after this revision of § 801.12(b), voting
power may be measured only roughly in
some circumstances, the rule sets forth
objective criteria that are quickly
ascertainable in most instances. Such
certainty of application was an essential
consideration in the formulation of the
premerger notification rules, which rely
primarily and in the first instance on
business entities being able to identify
for themselves whether they have an
obligation to file notification.

The Commission solicited suggestions
of a more exact method for calculating
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‘the degree of control stemming from

holdings of voting securities, but no

. comments addressed the point. The only

comment (16) that mentioned the issue

- at all simply endorsed this revision of -

§ 801.12(b) as proposed. The
Commission thus has concluded that
this revision is preferable to an
alternative that might measure voting
power more precisely in some instances
but would be much more difficult to
apply. The Commission has promulgated
this amendment in the same form as

. proposed.

3. Section 801,13: Aggregation of Assels
and Voting Securities

Sections 801.13 and 801.14 state the
circumstances under which parties must
aggregate their purchases of voting
securities and assets from the same
person to determine their obligations
under the act and rules. The purpose of
aggregation is to treat acquisitions that
are split into separate transactions the
same as acquisitions that are
consummated in a single transaction.

. The 1978 aggregation rules sometimes

required repeated and burdensome
reporting of even small asset
acquisitions that had no anticompetitive
potential. For example, the 1978 rules
required the aggregation of two asset
purchases from the same person if the
purchases occurred within 180 days of
each other, even though the first '
purchase had already been reported and
the second was very small. A similar
problem arose when a small purchase of
assets followed a reportable acquisition
of voting securities. To reduce this
problem, amended § 801.13 eliminates
aggregation when the later acquisition is
an asset purchase, as long as the earlier
acquisition (whether of assets or voting
securities) was reported.

The previous version of § 801.13(b)
required a person acquiring assets to
add the value of any assets acquired
within the past 180 days from the same

. seller to determine whether the present -

purchase was reportable. The rule
worked well, for example, in requiring
notification when a person acquired $10
million worth of assets following a $10

- million purchase from the same person

the previous month, Similarly, if the
original acquisition was of voting
securities and the present acquisition
was of assets, § 801.14 operated to
require aggregation, although in this
case without the 180-day time limit, For
example, a person that had previously
acquired $8 million of 8 company's stock
and a year later planned to purchase $8
million of assets from the same
company had to file notification prior to
the asset purchase (assuming that the
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acquisition was otherwise reportable).
These results are not altered by this

" amendment to § 801.13.

The 1978 aggregation rules did not, -
however, work well in other
circumstances. They could, for example,
cause acquiring and acquired persons to

-file multiple netifications for tiny

transactions. Once a person made a
reportable acquisition by buying more
than $15 million of another person's
voting securities or assets, the
aggregation requirement (which required
the inclusion of the prior transaction)
often meant that any additional asset
purchase, however small, would also
satisfy the act's size-of-transaction
criteria. Consequently the transaction
would.again be subject to the
notification and waiting requirements of
the act (unless otherwise exempted).
The Commission recognizes that
repeated filings could be quite

_ burdensome to the parties in such

transactions, and that little antitrust
purpose was served by receiving the
subsequent report for the small
transaction. .

The new rule alleviates this burden by.

" creating a separate reporting obligation

for each cluster.of transactions that
amounts to an aggregate $15 million.
Thus, after one.acquisition has-been .
reported, the parties are not required to
report subsequent asset acquisitions

until they again amount to $15 million in, .

the aggregate., ‘With this modification, . .

. the small subsequerit transactions are

no longer reportable.
- The aggregation problem does riot .

. arise when the later transaction is an

acquisition of voting securities only..-

- Under §801.13(b)(2), an earlier

acquisition of assets is only aggregated
with a subsequent asset acquisition, not,
with a later acqulsmon of votmg

. securities. In addition, in a series of

acquisitions,involving only voting

- securities, § 802.21 exempts from the - B

; reporting requirements all.acquisitions .’
except those that meet or exceed the

notification thresholds defined in
§eorih). ..

..No comments. objected tothe

' ,Commissmn 8 proposal to amend
§ 801.13, and the Commissionis .
promulgating the rule in substantially..
.. the same form as proposed: One .
. comment (16) suggested three techmcal

changes. First, the comment guggests
that § 801.13 explicitly require that the

. earlier acquisition-was-in fact reported,..

not merely-*'subject to the filing and -

. waiting requirements of the act.” This .

change would require a person to

. - continue to aggregate prior asset
- purchases.if-they.had been reportable
. under the-act but were not actually. .

- original rules did not'exempt such
.acquisitions of the employer's voting

reported. This suggestion seems sound,

‘and the Commission has adopted it.

The second suggestion is that new
§ 801.13(a)(3)(ii) explicitly reference .
§ 802.21 {(exemption for subsequent
acquisitions of voting securities that do."
not exceed a higher threshold). The
Commission believes that the -
relationship with § 802.21 is clear.
Nevertheless, to avoid any possible
confusion, explicit reference to the

.exemption has been added to

§ 801.13(a)(3)(ii).
The third point raised by the comment
is outside the scope of this rulemaking.

"'The comment asserts that the 1978

language of § 801.13 falls “short of {its]
goal” of requiring aggregation of all
asset acquisitiona between the same
parties occurring within 180 days of

each other, The comment suggests

changes intended to make § 801.13 more’
consistent with its stated goal. Since the
point raised in the comment appears to .

.. be a useful suggestion, the Commission .

will study it and will, if appropriate,
propose a change in § 801.13 in the
future. )

4. Section 802.35: Acquisitions by
Employce Trusts

" -New § 80235 exempts from the act's
reporting provisions acquisitions of an- -
employer’s voting securities by an -
employee trust pursuant to an Employee
Stock Ownership Plan (“ESOP"). - '
Frequently a pension plan, profit sharing
plan, or bonus plan that an employer

- .organizes as an ESOP acquires shares of

employer’s stock on behalf of its ‘
employees. The plan typically holds the-
shares in trust for the employees. The

securities even in the case of an ESOP.

. that the employer controlled by having -
. the contractual right to designate its.
- trustee or trustees. This new rule

provides such an exemption. It does not
exempt acquisitions by ESOPs of voting:
securities of persons other than the
employer.

Under the 1978 rules, acquisltions of
an employer's securities pursuant to-an
ESOP were likely to be subject to the

- notification requirements of the act.

Such acquisitions are often large enough
- to.satisfy the $15 million size-of-

,,transactioncriterionof section -
7A(a)(3)(B). Furthermore, the ESOP trust .

is likely to meet the $10 million size-of-

person criterion of section 7A{a}(2} -

because the trust is ordinarily . .
considered to be controlled by the - -

. .employer and must, pursuantto- ...
. § 801.1{a)(1), include the total-assets. and-
- -annual net sales of the employer in
- determining its size. The intraperson -.
. exemption-in § 802.30 does not.apply,
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- however, because the ESOP is not '

within the same person as the employer
“by reason of holdings of voting
‘securities.” No other exemption applxed
under the original rules.

The conclusion that some ESOP
transactions should be exempt is based
on the distinctive characteristics of
ESOP trusts. If complete ownership of
voting securities, rather than just voting
rights, were attributed to the individual
employee beneficiaries of the ESOP,

- such acquisitions almost certainly

would be too small to meet the $10
million size-of-person and $15 million
size-of-transaction criteria of the act. If
the securities were held by an entity
that was controlled by the employer “by
reason of holding voting securities”
rather than appointing trustees, then the
transaction would be exempted by
§ 802.30 as an intraperson transaction.
The rationales for not requiring small
acquisitions to be reported and for
exempting intraperson transactions both
apply to an ESOP trust’s acquisition of
an employer’s voting securities. The
Commission has therefore created a new
exemption for such acquisitions based
on the mixture of stock ownership '
charactenatncs of ESOP trusts. dlscussed
below. '

- Acquisitions of an employer 'y
securities pursuant to an ESOP
represent an inexpensive source of

. financmg for the employer bécause the

‘ESOP.is accorded advantageous tax .
.treatment when the securities are
acquired with borrowed money. See -
generally 26 U.S.C. 401 et seq. For this

- reason, the employer, not its employees,-
- . generally initiates the formation of an

ESOP. In doing so, the employer
typically retains the power to appoint
and rehove the trustee who manages
the assets of an ESOP trust, aithough the
trustee may have the authority to .
appoint a co-trustee as the custodian for
the voting securities. Once a trust is
established by.a publicly held-
corporation, the employees, not.the
trustees, vote the employer securities
‘held by-the trust that are allocated to
their account. 26 U.S.C. 409A(e)(2). The:
trustees, however, often retain the
power to purchase and sell the employer
securities. - .

Under § 801. 1(c}(3) the. ESGP trust.
like any trust, is.deemed to hold the
employer securities. For most .
irrevocable-trusts; this result serves to
-guard against-a possible antitrust . -

- -problem because trustees usually have -

certain indicia of beneficial ownership, .

. including the right to vote.and the

- .authority to dispose of all securities. -

- From an.antitrust viewpoint, therefore,
.. ..competition would be threatened if a -

1987
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non-ESOP trust acquired substantial
blocks of voting securities of the
employer and of a competing firm. If an
ESOP trust were to hold securities of
both the employer and a competing
company, however, the twa sets of
securities would not necessarily be
voted by the ESOP trust. In a publicly
held company, the employees would
typically vote the securities of their
employer. Consequently, one usual
situation that causes antitrust concern—
the possibility that one entity might
control two competing firms—is unlikely
to pose a problem when an ESOP holds
the shares of both the employer and of a
competing firm.

Nevertheless, an acquisition by an
ESOP trust of a competing firm's voting
securities could restrain competition in
other ways. For example, an employer
that controls the trust by retaining the
power to appoint and remove trustees
might cause the trust to acquire a
competitor. The existing premerger rules
recognize the possibility of exercising
influence through the power to appoint

trustees. Section 801.1(b} declares thata -

person controls an entity if it has the
right to "designate a majority of the
directors of a corporation, or in the case
of unincorperated entities, of individuals
exercising similar functions” {e.g.,
trustees). Accordingly, when an
employer controls the trust, the
employer is cansidered the acquiring
person and must report the trust's .
acquisition of shares in another firm,
Because this provision ensures that the
competitive implications of acquiring
another firm's voting securities will .
continue to be reviewed, the
Commission does not believe that it is
also necessary to make the acquisition
by the ESOP of an employer's securities
reportable.

The provisiens of the new rule take
into account these distinctive features of

ESOP trusts. Subsection: (a} Of the rule -

explicitly limits the exemption to trusts
that are part of qualified stock bonus,
pension, or profit sharing plans as
defined in the Internal Revenue Code.
These plans are most likely to make
acquisitions large enough to be
reportable. Subsection (b} limits the
exemption to those trusts in which the
employer has the right to appoint and
remove the trustees or which the
employer otherwise controls under

§ 801.1(b). Subsection (c) provides
further that the exemption applies only
to acquisitions of voting securities

issued by the-employer for by entities it -

controls).
The examples emphasnze that the

- . ESOP exemption applies only to the

acquisition of an employer's voting

securities. In example 1 the acquisition
illustrates that voting securities issued
by more than one entity (but not more
than one person} can qualify for the
exemption. The acquisition.in example 2
is not exempt because the issuer is
neither the employer nor an entity
within the person of the employer.

The Commission considered as
alternatives means of exempting

“employee trust acquisitions either

expanding the intraperson exemption in
§ 802.30 or changing the definition of
“hold” in § 801.1(e). The Commission
rejected both approaches for the reasons
stated in the Notice of Proposed
Rulemaking published on September 24,
1985, 50 FR 38760-38761.

Comment 18, the only one that dealt
with this proposal, pointed out certain

whether an ESOP trust is controlled by
the employer. The comment noted that
some ESOP agreements provide that the
collective bargaining representative of
the employee-beneficiaries of the trust
may have a veto over the employer's
appointment or removal of the
trustee(s). Whether this type of veto
dilutes the employer's influence over the
trust so as to negate the element of
control of § 801.1(b) is a factual issue

that will need to be determined in each

instance. The comment also poeinted out
that some ESOP trustees appoint a
custodian, sometimes designated as a
trustee or co-trustee, for the voting
securities held by the trust. Again, the
question of control under these
circumstances is a factual one that will
require individual analysis.

Because all acquisitions of employer
voting securities by ESOPs are exempt,

it would not be appropriate to aggregate -

such acquisitions in the calculations

under § 801.13. Suc aggregation can be' .

avoided by listing § 802.35 in
§ 801.15{a)(2}, and that section has been

~ amended accordingly.

5. Section 802.70(b): Acqmsztmns
Subject to Prior Approval

The Commission has deleted
paragraph (b} of § 802.70, which had
exempted from the notification and
waiting requirements of the act certain
acquisitions that-require prior approval
by the Federal Trade Commission or by
a federal court. The Commission has -
concluded that although the principle of
this rule—to eliminate duplicative
natification requirements—was sound,
the rule could well have troublesome
practical effects for both the

- enforcement agencies and the parties -
subject to an order. The Commission
wants to assure that the rule, which

- exempted only & few transactions each ..
- year, does not create a barrier to
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voluntary settlements of antitrust
actions by unnecessarily requiring
public disclosures of information about
acquisitions. As a consequence, the
Commission has concluded that the
administration of the premerger program
waould be better served by eliminating
the exemption.

Previously, § 802.70{b) exempted an
entire acquisition from the requirements
of the act if, pursuant to an order
entered in an action brought by the
Commission or the Department of
Justice, the acquiring person was
required to obtain approval of the
Commission or a federal court prior to
making an acquisition. For example, a
diversified company engaged in both the
lumber and the cement businesses

" might, a9 a resull of an acquisition of a
difficulties that may arise in determining gh 9

cement firm, have become subjectto a
prior approval order requiring it to
submit all future cement acquisitions for
review. The company, when
contemplating a subsequent cement and
lumber acquisition, would have been
required to submit both the cement and
lumber portions of the acquisition for
approval under the order.

When the § 802.70{b} exemption
existed, the enforcement agencies were
required to insist upon their right to
review.under a prior approval order alt

* portions of a transaction, not merely

those portions relevant to the order.
However, this position could, in some

. instances, become an obstacle to

obtaining consensual orders with
companies because of the public
disclosure procedures that are a part of
prior approval orders. In contrast to the
confidentislity required by section 7A(h)
of the act for filings under the normal
premerger notification program, review
under an order typically requires the
person requesting approval to place on
the public record business information
demonstrating that the acquisition is not
anncompeuuve Thus, in the example
from the previous paragraph, the
diversified company would be required
to disclose information about the
lumber, as well as the cement, business.
The Commission is concerned that the
prospect of such broad disclosures of
business information might
unnecessarily provoke a company to

.resist an order settling an antitrust

matter. .
The Commission considered two
approaches. to this problem: (1} To

. require concurrent prior notifications

under the order and the premerger

- notification program, or (2] to require .

separate notifications for different
portions of an acquisition—those that
will be reviewed within the terms of the
order and those that will be reviewed
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under the norinal premerger notification -
procedures. The latter resolutnon,
although logically superior, could
require extremely complex definitions to
include all transactions that might be
relevant to the order. Such definitions
could result in some transactions being
placed in the wrong category and quite
possibly would result in others not being
adequately reported under either ’
procedure.

Accordingly, the Commission has
decided to eliminate the exemption. This
change will not significantly increase
the number of filings (fewer than a
dozen transactions were exempted -
under § 802.70(b} in 1984}, nor the
burden of compliance, since a firm
would in any case have compiled much
of the information required for its
premerger filing in order to comply wnth
the prior approval order. The
Commission has decided that on :
balance, the administration of the
premerger notification program and the
enforcement of the antitrust laws will be
enhanced by eliminating the exemption
contained in § 802.70(b). No comments
addressed this proposal. .

The considerations underlying this . .
rules change do not apply to divestitures
subject to prior approval because in
those orders the Commission-or a
federal court will have identified the
transfers of assets that are relevant to
those orders. There is, therefore, no
reason to.delete the exemption in
§ 802.70(a) for divestitures pursuant to
orders.

6. Section 803.5: Affidavit Ob]zgatmns af
the Acquiring Person

Section 803.5(a) requires that the
acquiring person gwe notice to the
acquired person in certain transactions.
The Commission has modified this rulé
(1) to permit the notice to state the
notification threshold the acquiring

person will meet or exceed in lieu of the

number of shares to be acquired and (2)
to require the person to state, where
applicable, the total number.of shares to
be held as a result of the acquisition.

- This rule requires an acquiring person
in transactions subject to § 801.30 : -
(tender offers, open market purchases’ °
and other acquisitions of stock from
persons other than the issuer) to submit
with its Notification and Report Form an
affidavit attesting that the'issuer has
received the notice required by - |
§ 803.5(a). The notice procedure serves
two related purposes: To inform the - ©
issuer of its obligation to file the -
notification required by the act, and to
provide the issuer and the antitrust

- agencies with evidence-that the
acquiring person seriously intends to *
consummate the transaction.

When first promulgated § 803.5(a)
required the acquiring person to disclose
in the notice to the issuer, among other
things, the identity of the acquiring
person and the number of securities of
each class to be acquired. Because some
acquiring pergons could not state their
intentions in terms of numbers of -
securities to be acquired, the
Commission, by formal interpretation on
December 28, 1978, permitted such
persons to state instead which of the
reporting thresholds of § 801.1(h) they
intended to meet or exceed.

This interpretation did not, however,
address a different problem in the 1978
version of § 803.5(a). That rule required
the acquiring person to state only the
number of securities to be acquired and
not the number that would be held as a
result of an acqunsrtlon Since § 801.13(a)
requires the acquiring person to
aggregate the voting securities it plans
to acquu'e with all voting securities of
the issuer that it already holds, it is this
total number of shares that would give
rise to a filing obligation. If the acquiring
person had substantial holdings in the
issuer before the acquisition, merely .
stating the number of shares it would

- acquire would not always make clear to

the issuer that the acquisition was
reportable. - v
This amendment both codifies the _
1978 formal interpretation on
notification thrésholds and amends the
rule to require the acquiring person to -

" state, in instances in which the number
of voting securities is specified, the :

number of voting securities that would-
be held as a result of the acquisition.
Notice to the acquired issuer. These
changes will assist in fulfilling the
principal purpose of § 803.5(a}—to
inform the acquired person of its

. obligation to file a Notification and

Report Form with the antitrust
enforcement agencies, In the
transactions covered by this rule, the

. issuer may have no reason to know that

some or all of its shares are being

-acquired, because the voting securities
- are to be acquired from persons other

than the issuer or an entity within the
same person as the issuer. Section’ |
803. s[e) cures this potentral problem by

' requiring the acquiring person to serve

the notice before filing its notification;
These amendments refine that
process. By requiring that the notice
state either the notification threshold the
acquiring person will meet or exceed-or
the total number of voting securities.to
be held as a result of an acquisition, the
amendments insure that the acquired |
person will receive notice of the
acquiring person's intention to make an’
acquisition that meets or exceeds the -
$15 million, or the 15, 25 or 50 percent of

votmg securities thresholds of § 801.1(h).
From this statement and from
knowledge about its own voting
securities, the acquired person will have
a basis for determining whether it has a
notification obligation.

The requirement that the notice
include nonvoting securities has been
deleted because they do not affect the

. notification obligation.

Credibility of the acquisition plan.
This amendment will also aid in- -
fulfilling the second objective of
§ 803.5(a)-~to provide evidence of the
seriousness of the acquiring person's
plan of action. The antitrust screening
process initiated by the acquiring person
requires the expendnture of significant
resources by the issuer and the antitrust
agencies. The rule therefore requires
that the acquiring person provide -
evidence that it intends to make a
reportable transaction and is not merely
considering the possibility of making
one. The evidence requlred falls mto
three categories: - -

(1) The statement that the acqunrmg
person has a “good faith
intention . . . to make [an] acquxsmon
(§ 803.5(a)(2));

(2) The statement of the specific
number of securities that the person

intends to hold or the filing threshold it

intends to meet or exceed
(§ 803.5(a)(1)(iii)); and - :

{3) The communication of these and
other facts to the acquired person
(§ 803.5(a)(1)). '

The statement of “good faith™ intent is
but one'part of the evidence the rulés *
require to establish that an acquiring -
person intends to make a reportable
ecqulsmon That general statement
gams gréater credibility when the
acquiring person declares the exact
number of securities it intends to buy or
the filing threshold it intends to cross.
The greater specificity suggests that a
plan has déveloped beyond the
conceptual stage at least to the point
where it could be implemented. In
requiring a defirite written declaration
ofa plan to acquire shares, this
provision parallels the requxrements that
agreements to merge bé executed
{§ 803.5(b}) and that tender offers be "~
publicly announced (§ 803. S[a)[z)) before
filing notification.

Because the acqurred person and the'
enforcement agencies are entitled to be
reasonably certain that a reportable -
acquisition will be made,

§ 803.5(a)(1)(iii) requires the acquiring
person to state in the notice a present
intention to make such & reportable
acquisition of voting sécurities. -
Accordingly, the Commission does not
accept a statement in a notice, for-
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instance, that the acquiring person
mtends to make an acquisition that
“may exceed” a reporting thresheld,
because that statement does not specify
either a threshold that the person
intends to meet or a cusrent intention to
acquire any shares, See Example 4.
Similarly, the Commission does not
_accept a.statement-that-a person will

" acquire “up to” a certain percentage or

.number of shares, since sucha
statement does not clearly’ express a
present intent to acquu'e a percentage or
number of shares that is reportable. See
Example 5.

The Commission had proposed
requiring a statement of the specific
present intent to meet or exceeda
higher notification threshold once the
person had established an intent to
make a reportable acquisition. The
effect of such an extension would have
been, for example, to treat a filing in
which the acquiring person states in its
notice to the acquired, person an .
intention “that it will acqmre more than
15% of the acquired: person’s voting
securities and it may acquire more than
50% of those voting securities” as a filing
solely for the 15% threshold. This
propasal drew a mixed response from
commenters. Comments 7 and 16
objected to the proposal, arguing that
requiring a subsequent filing prior to
crossing the 25 or 50 percent thresholds
would be unnecessary and burdensome.
Comment 18, in contrast, supported the -
proposal, nonng that because the
percentage of voting securities acquired.
can be relevant to antitrust analysis,
multiple filings can conserve

" Commission resources and permit
smaller acquisitions that otherwise
might be blocked if the transaction were
analyzed at the 50 percent level.

While the Commission agrees on
balance with Comment 18 and does not
believe this aspect of its original .
proposal would have imposed a major
burden, it.concedes that some additional.
burden would have resulted. Moreover;
since the current practice, which treats -

the above language as a filing for the

50% threshold, has not created
substantial antitrust enforcement
problems, the Commission has decided -
not to adopt this change. |

. 'The Commission will thus: continue its -

policy that requires the notice affidavit.
to demonstrate: a firm intention to make
a reportable acquisition, but allows
filing for a higher threshold even when
the intention to make that additional

- acquisition hasnot yet become fixed.
Example 3 illustrates that when a person
files for a threshold it plans.to. meet or
exceed, it may also designate a higher

- threshold. The less stringent standard
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" Accordingly, it has not*adnpted the
. suggestfon .

for designating the filing threshold -

- accommodates the-interest of the parties

to a transaction and the antitmst
agencies in most circumstances. Once

. the premerger review process is
‘undertaken, the additional burden on

the acquired person and the

review of a transaction at a higher .
threshold is usually relatively minorin
comparison with the burden of
conducting a completely separate
review based on a subsequent filing by
the acquiring person for that higher
threshold. i

It should be noted, however, that it is
unlxkely to be advantageous for

acquiring persons to file for a higher . .
" threshold if they do not expect to cross

it within the period provided by § 803.7.
As comment 18 noted, there are
circumstances in which the antitrust -

agencies would permit a smaller holding -

of voting securities, but would challenge -
larger holdings. By filing for the higher
threshold in such a transaction, the
acquiring person might make it
necessary for one of the agencies to

. seek to enjoin an acquisition based on
. the designated threshold, even though

the immediate transaction contemplated
would not have been challenged.

Comment 2 noted that in many - -
acquisitions to which § 801.30 applies
the acquiring and acquired persons have
executed an agreement in principle ora.
letter of intent to merge or acquire. It
argues that in such instances it is
pointless and burdensome to also
require the acquiring person to deliver to’
the acquired person the notice required-
by § 803.5(a). While the Commission

- agrees that the notice can be redundant, .-

it does not agree that delivery of the
notice is a substantial burden or
unnecessary. Acquisitions to which

. § 801.30 applies are by definition

acquisitions of voting securities from

- persons other than the acquired person.

Consequently, even if the agreement -
lapses for some reason, the rules still

- permit the acquiring person to proceed

with the acquisition. In such
circumstances, since the agreement is no
longer in force, the.acc’;uired person
might not be aware of its continuing
responsibility to file. The Commission
believes that the current notice
requirement makes clear that the
acquired person’s tesponsibility to file is-
based on the acquiring person’s intent’ to
make a reportable acquisition and is~
independent of any agreement.

-enforcement agenciés 6ccasioned bya

- 7. Section 803.10fa): Running of Time in
-§ 801.40 Transactions .

The Commission has amended
§ 803.10(a) in order to clarify when the

" waiting period begins in connection with

the formation of a joint venture or other

corporation (héTeinafter “joint venture")

subject to § 801.40 of the rules. The
amendment makes explicit that the
waiting period does not begin until all
venturers who are required to file-have
done so. This is consistent with the
Commission staff's interpretation of the
1978 version of § 803.10(a).

- Before this amendment to § 803.10(a}, -

- it was possible to read the rule to

provide for a separate waiting period for
each individual venturer that began
when each filed its notification. The
Commission has amended the rule to
eliminate this possible
misinterpretation, which it believes
would preclude effective review by the -
antitrust agencies of the formation. of

_ joint ventures. Separate waiting periods
for individual venturers would mean
that in some instances one venturer's -
waiting period could expire before
another venturer’s filing alerted the
antitrust agencies to the need to issue
requests for additional information to all
venturers. To eliminate any possible
ambiguity, the Commission has
amended § 803.10(a} to state explicitly
that in the case of acquisitions covered

- by § 801.49, the waiting period begins

when all venturers required to file a

- notification have done so.

Although the Commission is adoptmg
" this amendment as proposed, it believes .
. that the staff's prior pesition correctly
interpreted previous § 803.10, Old
" § 803.10 provided, in relevant part, that’
the waiting period for all acquisitions,
other than those subject to § 801.30,

" began on the “date of receipt of the

notification: . . . from: . . . all persons
required by the act and these rules to |

" - file notification.” In other words, the

waiting period began only when all

- venturers required to file had done so. It -
was, however, possible to argue that the
_ “all persons” language of § 803.10 refers

" only to those persons required to file
notification in connection with a

particular “acquisition” and that

. § 801.40 was intended to treat each - -
. individual venturer’s acquisition of

stock of the joint venture corporation as
. a discrete acquisxtion. Since in each
such “acquisition” only the venturer is

. required to file (the joint venture itself

. -need not file), the result would be that
. the “all persons’ requirement would be

. satisfied whenever an individual .
.7 venturer filed nofification. Thus,
- .- gccording to the argument, each
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venturer would have a eepamte waiting
period beginning as soon as it filed its
notification. -

While this argument had support in
some language of the rules, it was not
- consistent with the antitrust
enforcement agencies' need to conduct
an analysis of the competitive
relationships among the persons forming
the joint venture corporation. As the
Statement of Basis and Purpose to
§ 802.41 notes, “it is the combination of
the persons that form the new entity ’
(and not the new entity standing alone)
that presents antitrust issues when a
new corporation is formed .".". " 43FR
33496 (July 31, 1978]). Accordingly, to
ensure that the enforcement agencies
have the opportunity to evaluate the ;

competitive relationships among all the ’

venturers required to file, the agencies
must be able to review all their
notifications at the same time. It was on
this basis that the Commission staff .
interpreted the language of the 1978
version of § 803.10{a) to mean that the
waiting period for acquisitions subject
to § 801.40 began when all acquiring
persons that were required to report had
done so. To avoid any possible
ambiguity, however, the rule has been
amended to state this requirement
explicitly.

The relationship between this
amendment and § 803.10(b), (explaining
when the waiting period ends) and
§ 803.20(c] (setting out the rules for an
extended waiting period) is as follows:
in acquisitions subject to § 801.40in’
which a request for additional
information is issued, the extended
waiting period begins on the date the -
additional information or documentary
material requested is received from all
contributors to the joint venture
corporation who received a request.

Comment 16, the only comment to
discuss this proposal, suggested that
item 5(d) instead be revised to require
the participants in the joint venture to
identify the other persons participating.

- However, as discussed below in
connection with the changes in the
Form, the agencies have not had
difficulty in ascertaining the identity of
joint venture parties. Rather, the
problem is that without having the
filings of all the participants available at
one time, the agencies might fail to
notice possible anticompetitive
consequences of the venture that would
justify a second request. The
Commission regards this amendment as
an adequate resolution of the problem
and believes no further changes are
necessary at this time,

8. Changes. in Examples To Conform

With Prior Amendments to the Rules

Orn November 21, 1979 and July 29,
1983, the Commission published several
changes in the premerger rules. See 44
FR 66781 et seq. and 48 FR 34427 et seq.
Our experience with those changes has
indicated that it would be helpful to
make several amendments to the
examples appearing elsewhere in the.
premerger rules. The affected examples
are example 1 to § 801.4, example 4 to
§ 801.15, example 3 to § 801.30, the
example to § 801.40, and example 1 to
§ 802.41. These amendments elicited no
comments.

9. The Premerger Natszatmn and

. Beport Form

The Commission has promulgated

- eight changes designed to clarify or

simplify the Premerger Notification and

- Report Form. Seven of the changes were
- proposed in the Federal Register in

September 1985; six of these appear in

" - substantially the same form as they .

were proposed, and one has been
reworded for the sake of clarity. One
additional change, a clarification of an
existing requirement, is a product of the

. staff's recent experience. The Form and

its instructions have been revised to
reflect these changes, and the revised

version appears in this Federal Register

Notice.

The eight changes to the Form are
discussed in paragraphs a-h below.
Some of the changes are based on
comments received by the Commission
in response to its July 1982 Federal
Register Notice. These comments are
referred to as “eerher comments”

“prior comments.” Comments received
in response to the 1985 rules change

. proposals are designated by number.

Following paragraph h, sections 14 -
address new issues that were raised in
comments received pursuant to the 1885
proposals, These comments did not
specifically address the present changes
to the Form but instead suggested
further changes in the Form or raised
other issues about the Form.

Changes in the Report Form
a. General Instructions.

. The general instructions to the Form
detail the proper procedures for
complying with the notification
requirements. Some filing parties have
misinterpreted one aspect of these
instructions: when making a narrative
response to an informational item in the
Form on attachment pages, parties have
sometimes failed to submit one set of
those attachment pages with each copy

- of their Form. The Commission has

therefore changed the general

instructions to make clear that each -

- filing person must submit two complete

copies of the Form to the Commission
and three complete copies of the Form to

- the Department of Justice and that each

copy of the Form must have its own set
of attachment pages.

This provision does not apply to
“documentary attachments,” which, as
defined in the instructions to the Form,
are the documents, usually prepared by
the parties for purposes unrelated to the
Form, that are submitted pursuant to
item 2(d) (formerly 2(f)(i)); item 4, and
§§ 803.1(b) and 803.11. The instructions
require multiple submissions to each
agency of narrative responses to items
on the Form, but only a single copy per
agency of each “documentary
attachment.”

This change in the general Form
instructions makes clear that when
parties choose to make their narrative
responses on separate attachment
pages, these responses are not

- “documentery attachments,” and

multiple copies of these pages must still .
be supplied to each agency. Some filing
parties had incorrectly treated these
pages as “documentary attachments”

and had submitted only one copy per
agency. Such omissions hamper review
by the agencies and could cause a filing
to be deemed deficient.

b. Description of Transaction

The Commission has consolidated
into one question the three items,
formerly items 2(a), 2(b), and 2(c}, that
request a description of the transaction.
Item 2(a) had asked for the names and
addresses of the parties to the

" acquisition, a description of the assets

or voting securities to be acquired, the

- consideration to be received from each

party, and, if the acquisition involved a-
tender offer, the terms of the offer. Item
2(b) had called for the scheduled -
consummation date, and item 2{c) had

" required a description of the manner in

which the transaction was to be carried
out, including scheduled major events
such as stockholders’ meetings, other
requests for government approval or
tender offer dates. Parties had often
repeated information when responding
to these items; the Commission has
therefore eliminated this redundancy by
combining them into one question.
Comment 22 pointed out that the
proposed version of item 2(a) and the.

" 1978 version of item 2(d}, which has
- been redesignated as item 2(b) but

which is otherwise being retained

- unchanged, both asked for a description

of the assets to be acquired. The
Commission has further revised item:

2(a) in response to this comment-so that - -
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it no longer requires a description of the
assets or voting securities. Instead, item
2(a) simply asks whether assets or
voting securities (or both) are being
acquired. The detailed description of
assets to be acquired is required by item
2(b) (formerly 2(d)] and the description
of the voting securities to be acquired is
found in item 2{c) (formerly 2(e}).

¢. Description of Voting Securities To
Be Acquired

The Commission has changed item
2(c) (which had been 2{e) but which has
been redesignated) to allow persons
who intend to acqulre 100 percent of the
acquired person's voting securities to
respond by stating that intent and
providing the dollar value of the '
acquisition. Item 2(c) requires responses
to eight subsections that elicit
information about separate classes of
voting securities and the amount of each
that will be held by each acquiring
person following the transaction. As the
1978 Statement of Basis and Purpose
pointed out, the purpose of the detailed
breakdown is to enable the agencies to -
assess the degree of control resulting

from the acquisition: 43 FR 33522 (July
31, 1978). The Commission recognizes
that detailed responses are likely to be
unnecessary when a person is acquiring
100 percent of the voting securities of a
company. In that case, the acquiring
person will presumably have complete
control of the acquired person. The
same is true when two companies are

merging or consolidating to form a new -

company. In these instances; therefore,
the Commission has eliminated the
detailed responses required by item 2(c).
Item 2(c] now permits parties simply to
state that 100% of the votmg secunues
are being acquired.

However, to enable the Commission
to monitor compliance with the act with
regard to previous acquisitions between
the parties, parties must still give full
responses to item 2(c] if, prior to the
acquisition, the acquiring person held 15
percent or more than $15 million of the
acquired person’s voting securities,
Since holdings of this magnitude
normally require a filing, disclosure of
this information in item 2(c) will permit

. the agencies to inquire whether the prior
acquisition was exempt from the act. For
the sake of clarity, the wording of item
2{c) has been altered from the form in
which it was proposed.

d. Index to Ancillary Documents -

The Commission has deleted item
2{f){ii), which had asked for an index of
ancillary documents related to the
acquisition agreement, such as those
relating to personnel matters (e.g., union
contracts and employment agreements),

third-party financing agreements, leases,
subleases and documents related to the
transfer of realty. The 1978 Statement of
Basis and Purpose stated that the index
“will permit the agencies to identify
particular documents in a second
request.” 43 FR 33523 {July 31, 1978). In

the Commission's experience, however,

this index has not been particularly
helpful. Second requests do not usually
focus on issues related to third-party
agreements, subleases, union contracts
or other documents listed in the index. If
this type of information is needed, the
agencies can ask for it descriptively in
the second request even without an
index of the documents, Since the index
can be lengthy and time-consuming to
prepare, the Commission has dropped
this item from the Form.

e. Shareholders and Holdings of Persons
Filing Nutification

The Commission has changed the
‘instructions to item 6 to specifically
permit parties to identify where
responses to this item can be found in a
“documentary attachment” to the Form.
The Commission does not object to
parties responding to these items by
referencing “documentary attachments”
submitted with a filing 4s long as they
indicate the relevant pages in the
attachments and as long as the
information provided in the attachments
is complete, up-to-date, and accurate. If
the information contained in the’
attachments is not complete, up-to-date,
and accurate, the filing will not be
deemed substantially compliant and the
waiting period will not begin until the
correct materials are filed with both
agencies,

As revised, item 6{a) asks for a list of
the filing person’s subsidiaries, except
for subsidiaries with total assets of less
than $10 million. Item 6(b) asks for a list
of shareholders of each entity included
within the person filing notification.
Holders of 5 percent or more of the
voting securities of any entity included
within the person must be listed unless
the entity has total assets of less than
$10 million. Item 6(c} requires parties to
list their minority holdings. Parties may
omit holdings of less than 5 percent and
holdings of issuers with total assets of
less than $10 million.

‘One prior comment stated that the
Commission should permit parties to
respond to these items by referencing a
“documentary attachment” to the Form
rather than including a response on the
Form itself. The Commission is of the
view that a response that references a
“documentary attachment” is adequate
so long as the specific pages of each

attachment are indicated for each item. . -
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[ List of Subsidiaries

The Commission has changed item
6(a} so that parties may omit
subsidiaries with total assets of less
than $10 million. ltem 6(a) requires
persons filing notification to provide the
name and headquarters mailing address
of each entity included within the

. person filing notification. The 1978

instructions gave parties the option of
not listing entities with total assets of
less than $1 million. Prior comments
questioned whether a list of subsidiaries
was helpful to the agencies’ antitrust
review and especially whether the
names of relatively small subsidiaries
were necessary. '

To conduct their review, the agencies
must be able to determine the names
and addresses of all significant entities
included within the parties to the
acquisition. In many instances, the
names of these subsidiaries can give the
agencies a better understanding of the
acquisition and cah enable them to seek
information from public sources, most of
which is only available by company
(subsidiary) name. The need for

- gubsidiaries’ names is particularly

compelling when the subsidiaries are -
foreign entities, since the SIC code
information contained in item 5 is
limited to U.S. operations. See § 803.2.
Without the name of the foreign
subsxdlary. information about the
person’s foreign operations is not
readily obtainable. However, the
Commission has recognized that some
subsgidiaries may be so small that even
their names are unlikely to produce
information relevant to the agencies’
antitrust review. The Commission has
therefore raised the $1 million cut-off
provided in original item 6(a) to $10
million. This change was based in part
on the fact that items 6(b) and 6(c) have
always been subject to a $10 million cut-
off and that these cut-off levels do not
appear to have adversely affected the
agencies' ability to conduct their
antitrust review.

8. Geographic Information in
Overlapping SIC Codes

The Commission has changed the

" level of specificity with which parties

must provide certain geographic
information. When an overlap occurred
in certain SIC codes, the Commission
had previously required that each party
provide the address, arranged by the
state, county, and city or town, of its
establishments that derived revenue in
the overlapping code. Now, for some of
these codes, partxes' may provide only
the state or states in whxch they derive
revenue.
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Item 7(a) of the Form requires the .
filing person to identify 4-digit industry .
SIC codes in which it has knowledge or -
Jbelief that it and any other person which

is a party to the acquisition also derives -

revenue {usually referred to as “the
overlapping code” or “a four-digit
overlap”). Item 7(c) requires the filing
person to identify the geographic areas
in which it derives revenue in
overlapping codes. For most overlappmg
codes the filing person lists the states in
which it derives revenue. In the 1978
version of Item 7(c)(iv), parties were
required to provide more detailed
geographic information for overlaps in.
all SIC major groups 52-62 and 64-89.
In most of these major groups, the
agencies must determine the precise
geographic areas in which the parties -
operate. For instance, acquisitions
involving food stores, gasoline service
stations, hospitals, appare} and
accessory stores, and banks require a_
detailed breakdown of geographic
information, since the relevant
geographic market is often a local area
rather than an entire state or region.
However, some of the SIC major groups -
identified in 1978 as requiring the more

detailed breakdown have proved in fact .

not to require such detailed breakdowns
in the initial Hart-Scott-Rodino filing. -
For instance, acquisitions involving
securities brokers, insurance agents,
investment offices and certain other
businesses falling within these codes

can be adequately reviewed without the -

initial filing providing such detailed -
information. Acquisitions involving
overlaps in these codes either donot
involve local markets or, if they do -
involve local markets, can still be
adequately reviewed if the parties
specify in their initial filings only the
states in which they derive revenue.
Therefore, the Commission has changed
item 7{c) to require only state-by-state
information for overlaps occurring in
SIC major groups 62, 64-67, 72, 73, 76, 79,
and 81-89. The SIC major groups that
still require the parties to give the
address, arranged by state, county, and
city or town, of establishments where
they derive revenue are listed in
Attachment A, - .

h. Prior Acquisitions

The Commission has changed atem g
of the Form to require the acquiring .
person to-provide information about.
acquisitions made within five years of
filing rather than the ten years that had
been required. :

If both the acquirmg person and the
acquired issuer or the acquired assets
had attributable to them $1 million or
more in revenue in the same 4-digit SIC
code, the acquiring person must list in .

item 9 its past acquisitions of other
‘persons that also derived revenue in

that 4-digit SIC code. Only acquisitions

of more than 50 percent of the voting .
securities or assets of entities that had

. annual net sales or total assets greater

than $10 million in the year prior to the
acquisition need be listed. In the original
version of item 9 parties were required
to list all such acquisitions that had
taken place in the past ten years. The
Commission has changed item 9 so that
it now applies only to acquisitions in the
past five years.

The purpose of item 8 is to assist the
agencies in identifying prior acquisitions
by the acquiring person that may
suggest a pattern of acquisitions in a
particular industry by that person. See
43 FR 33534 (July 31, 1978). Several
earlier comments suggested
modifications of item 9. One such
comment suggested raising to $10
million the present $1 million cut-off for
the overlap in the acquisition that is the
subject of the notification. This
suggestion was rejected because the

agencies sometimes find overlaps of less’

than $10 million in a given 4-digit SIC
code to be of competitive significance.
This is particularly true when the parties
compete in a small geographic area or
when one of the parties has an
extremely large share of a market.
Another prior comment suggested that
the ten-year period be reduced to five
years. The Commission has adopted this
suggestion. It believes that this change
can be made without harming the -
agencies' ablhty to conduct a thorough -
antitrust review since an account of the
acquiring person's acquisitions over the
past five years will give adequate notice

-of possible trends toward concentration.

This change should significantly reduce
the burden of this item because it will
cut in half the number of years that
parties will have to search for
information about prior acquiaitions and
because it should be easier for
companies to identify more recent
acquisitions.

Other Comments

In addition to the comments discussed
in paragraphs (a) through (h) above,
comment 16 specifically endorsed the
changes as proposed, and no comment .
objected to them. Several other
comments suggested additional changes
in the Form, requested clarification of
existing items, or otherwise made
observations about the Form's reporting
requirements. The Commission takes

this opportunity to respond to the issues .

raised in these comments.

1. Comments about SIC code revenue -
required by the Form. Several comments

made observations about the existing .

Report Form's SIC code requirements..

_ Comment 2-said it is difficult for

companies to classify information in.the .

~ correct code since some companies have .

internal bookkeeping inconsistencies -

- and their SIC code classifications vary .

from year to year. The comment stated
that this problem is especially acute -
when the classifications are highly . -
detailed. Although compiling SIC-based
information may occasionally be
difficult, the Commission has found it

the most workable way to determine
whether and to-what extent companies -~
produce competing products.

Similarly, comment 2 stated that itis - -

difficult to provide the detailed

- bréakdown required for 7-digit codes

ending in “00." If a 7-digit code ends in
“00,” the instructions require a further °
breakdown by codes listed in Appendix.
B of the Numerical List of Manufactured
Products. Again; notwithstanding this -
possible difficulty, the Commission
needs this detailed i'nfomation for its

-anti tmst review.

The sanie comment also stated that
SIC code information on interplant
transfers as is required by § 803.2 is -
difficult to assemble, and that providing .
such information can result in some
double counting. Here as well, despite
the possible difficulty of gathering the
information, the Commission believes .
that interplant transfers are relevant to
antitrust review.since internally .
consumed products must sometimes be. . .
considered in the market along with
products sold externally. Furthermore,
the Commission has not found the
double counting problem
insurmountable. Although the mclusion
of interplant transfers means that the
sum of SIC code revenues may slightly
exceed the sales listed on the company's
most recent income statement, the
agencies can take this possibility into
account in performmg their antltrust
review,

Comment 2 also observed that u is
difficult to compile SIC code revenue,
especially the more detailed 7-digit
information, for recently acquired -
entities. This problem is more likely to
occur if the recent acquisition was not .
reportable, since in.a reported
acqujsition the acquired entity would
already have compiled its SIC code
information to fulfill its filing
requirements. Again, even if the
information has not been previously
compiled and may be difficult to
compile, it must be compxled in
connection with the filmg since the ,
agencies’ antitrust review dependsonit. -

Comment 22 objected to item S(b}(uj 8 -
requirement that current 7-digit . :

: mformatiun be provided for products .
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added since the base year. The comment
pointed out that this item required

- companies to annually update 7-digit
information for products they have
recently added. The comment suggested
that the information be supplied only for
the year following the addition.

The Commission needs SIC code
information on all aspects of e person's
business, including recently commenced
operations. This information must be as
detailed as practicable. In this particular
item, the Commission already permits
parties the option of providing the
information based on 7-digit SIC codes
“or in the manner ordinarily used by the
person filing notification.” It would not’
be workable, however, to permit parties
to provide the information only for the
year following its addition. If this were
permitted, the parties to ar acquisition
would be providing dollar revenues for
dissimilar years for added products,
since any number of different -
intervening years would appear in
addition to the base year and the most

recent year. This would make it difficult
" for the Commission to compare the
parties’ revenues. Moreover, if parties
only provided revenues for new
products for the year after the product
was introduced, the Commission would
often be unable to determine the present
level of that person’s presence in the
market. The new product may have
generated very little revenue when it
was introduced, but may have since
gained a significant presence in the .
market. .

2. Suggested reduction in reporting
requirements. Most of the observations -
about difficulties in complying with
filing requirements centered around the
need to provide SIC code information.
Comment 22, however, also suggested
two changes in the Form unrelated to
SIC code data: Deletion of the
requirement that persons submit an
affidavit with the Form and deletion of
the requirement that filing persons.
certify the Form.

The Commission believes that these .
two requirements impose at most a
minimal burden on the parties to an
acquisition. The Commission needs to
know that the acquisition that is the
subject of the filing is actually planned
and not hypothetical; this is the goal of
the affidavit requirement. The
Commission also needs to be certain
that the information contained in the
_ Form is accurate. The current
certification requirement gives the
Commission added assurance that a
specific individual has taken -
responsibility for the accuracy ofthe
information contained in the Form. The
Commission believes that the small
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burden imposed by these requirements
is outweighed by the importance of the

" requirements. If interested persons -

believe the burden imposed by these
requirements is more substantial, the
Commission would appreciate
submissions describing the extent of the
burden.

* 3. Requests for clarification of Report

Form instructions. Comment 2 requested

clarification of the instructions for two
items on the Form: Item 5{b}(ii} and item
8. The Commission believes that the .
instructions are adequate and therefore
does not propose to change them at this
time. .
Item 5(b)(ii) requests information
about products that have been added or
deleted subsequent to 1982. The '

* instruction to this item permits parties to

identify added or deleted products -
either by 7-digit code or “in the manner
ordinarily used by the person filing
notification.” The instruction does not
expressly define the term “products
added or deleted.” Most filing persons
have correctly read the instructions to
require only additions or deletions of -
products that comprise a 7-digit product
code. In other words, for purposes of .
this item, parties should define the term
“product” to'mean all items that are
classified in a single 7-digit code. For
example, assume all widgets are
classified in a single 7-digit code. If a
person has always made blue and
yellow widgets, and one year it begins
production of red widgets, it need not
list red widgets in item 5(b)(ii}.
Similarly, if the person stops making
blue widgets, it need not list theni as a
deleted product. In both instances the
addition and deletion took place within
a existing or ongoing 7-digit code in
which the person derived revenue in
1982,

Comment 2 requested a similar -
change in the instruction to item 8, -
which asks for information about any
vendor-vendee relationship between the
parties to the acquisition. To complete
this item, each vendee must list the
“products” it purchased from other

_ parties to the acquisition. Only

aggregate purchases of “products” of

more than $1 million must be listed. To

determine whether the $1 million figure
applies, most parties have correctly read

- the existing instructions as defining the

term “product” to mean a 7-digit SIC
code. Thus, in our example above, if
$750,000 worth of red widgets and
$750,000 worth of blue widgets were -
purchased in the most recent year, the
person should list widgets in item 8. If, -

- however, blue and red widgets were

properly classified in separate 7-digit -
codes, then in our example widgets

would not be listed in item 8 since the $1
million level would not be met for any
given “product.”

4. Comments regarding joint venture
filings. Two comments {7, 16) expressed -
the concern that the Notificationand "~
Report Form did not provide the
Commission with enough information to
determine-whether all the parties to the
formation of a joint venture or other
corporation had fulfilled their filing )
requirements. These comments arose in
the context of the proposal to change

- rule 803.10(a), which codifies the

Commission’s policy of starting joint
venture waiting periods after all parties
to the venture with a reporting
obligation have filed. The comments
asserted that the Commission would not
be able to determine which parties to
the acquisition were required to file and
therefore the agencies would not know
when to start the applicable waiting
period. The Commission believes that
the Form already requires enough
information to allow the agencies to

- determine which joint venturers are

required to file.

The Form requires certain information
about the parties to a joint venture. For
instance, item 1(c) requires each party to
“[glive the names of a// ultimate parent
entities of acquiring ... persons which

. are parties to the acquisition whetheror

not they are required to file
notification.” (emphasis supplied) In the
joint venture context, this item requires
the name of each person that will

-acquire any voting securities of the

venture, even if the parties do not

. believe that some of those persons will

ultimately have a reporting obligation.-

. Similarly the subparts of item 2{c}) -

(formerly 2(e)}) require detailed
information about the amount and dollar -
value of the voting securities to be
acquired by each person. Each joint
venturer that files must supply this
informetion for each person acquiring -
securities of a joint venture corporation. -
Item 5(d) requires detailed

- information about all contributions to

the joint venture or other corporation.
Item 5(d}{ii}{A) requires a list of

. contributions from each person forming-

the venture and item 8{d)({ii}(D) requires
a full description of the consideration to
be received by each person forming the
joint venture. Neither item is limited to
persons required to file. Therefore each
person that files for a joint venture must
disclose this information for itself and
every other person forming the venture.
" These items, when read together, give
the Commission considerable .
information about each venturer. The
Commission will know the names of
each contributor, the amount and value
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. of the securities each venturer will -~ -
receive and the contributions made by
each venturer. Once the first venturer
files, the Commission can readily
determine from that filing which other
venturers will meet the act’s size-of-
transaction test. Furthermore, the names
of the other venturers will likely permit
the Commission to determine from
public sources which of the other
venturers appear to meet the commerce
and size-of-person tests. '

Comments 7 and 16 suggested that
parties be specifically required to state
which other parties to the joint venture
are required to file. The Commission
agrees that this would not be-
particularly burdensome and;that it
would provide further confirmation of
the Commission's independent
evaluation of who must file.
Nevertheless, the Commission has not
adopted the suggestion at thig tinie since
it has not in the past had difficulty

: determmmg which venturers must file. If
in the future the Commission .
experiences difficulty determining which
joint venturers must file. (particularly if
filing persons resist the Commission’s
attempts to determine this information .
informally), the Commission will - -

propose a change suitable to remedy the :

problem.
Attachment A

SIC major groups in which parties are-

required to provide the address,
-arranged by state, county, and city. or

town, of each establishment from which -

they derive dollar revenues. -
Division G. Retail Trade

Major Group 52. Building materials,
hardware, garden supply. and mobile
home dealers.

Major Group 53. General merchandise
stores.

Major Group 54. Food stores.

Major Group 55. Automotive dealers

" and gasoline service stations.

Major Group 56. Apparel and accessory
stores. '

Major Group 57. Fumnture. home
furnishings, and equipment stores.

Major Group 58. Eating and drinking
places. )

Mejor Group 59. Miscellaneous retail.

Division H. Finance, Insurance and Real
Estate

Maijor Group 60. Banking.
Major Group 61. Credit Agencies other
than banks. -

Division L Services
Major Group 70. Hotels, rooming houses,
camps, and other lodging ;':!aces

Major Group 75, Automotive repau'.
servires, and garages.

Major Group 78. Motjon pictures.
Major Group 80. Health services.

List of Subjects
16 CFR Parts 801 and 802
Antitrust,

16 CFR Part 803

Antitrust, Reporting and
recordkeeping requirements.

Accordingly, 16 CFR Parts 801, 802
and 803 are amended as follows: .

A. The authority for Parts 801, 802 and
803 continues to read as follows: '

Authority: Sec. 7A(d) of the Claytbn Act. 15

‘U.8.C. 18a(d). as added by sec. 201 of the

Hart-Scott-Rodino Antitrust Improvements
Act of 1978, Pub. L. 94-435, 90 Stat. 1390.

PART 801—COVERAGE RULES

B. Example 1 to § 801.4(b) is revised to
read as set forth below.

§801.4 chmdaw'aéqMons.
" * B

(b)tit

v Examples: 1. Assume that acquiring persan
“A" proposes to acquire all the voting
securities of corporation B. This section

- provides.that the acquisition of voting

securities of issuers held but-not controlled
by B or by any entity which B controls are
secondary acquisitions by “A.” Thus, if B
holds more than $15 million of the voting
securities of corporation X (but does not
control X), and “A” and “X" satisfy sections
7A (a)(1) and (a){2), “A" must file notification
separately with respect to its secondary-
acquisition of voting securities of X. “X" must

file notification within fifteen days{or in the. .

case of a cash tender offer, 10 days}) after "A"
files, pursuant to § 601.30,
* * * L L

C. Section 801.11(a) is revised and a -
new § 801.11{e) is added to read as set
forth below.

§6801.11 Annual net sales and total assets.

(a) The annual net sales and total
assets of a person shall include all net.
sales and all assets held, whether

. foreign or domestic, except as provided

in paragraphs (d} and (e} of this section.
(e) Subject to the limitations of
paragraph (d) of this section, the total .
assets of:
(1} An acquiring person that does not
have the regularly prepared balance
sheet described in paragraph (c}(2) of

this section shall be, for acquisitions of .

each acquired person: -
.{i} All assets held by the acquiung
person at the time of the acquisition,
(ii} Less all cash that will be used by

. the acquiring person as consideration in

an acquisition of assets from, or in an
acquisition of voting securities issued
by, that acquired person (or.an entity

"\

within that acquired person) and less all
cash that will be used for expenses
incidental to the acquisition, and less all
securities of the acquired person (or an
entity within that acquired person); and
{2) An acquired person that does not
have the regularly prepared balance
sheet described in paragraph (c}{(2) of

this section shall be either

(i} All assets held by the acquired
person at the time of the acquisition, or

(ii) Where applicable, its assets as

.determined in accordance with

§ 801.40(c).

Examples: For examples 1-4, assume- that
A is a newly-formed company which is not
controlled by any other entity. Assume also
that A has no sales and does not have the .
balance sheet described in paragraph {c){2) of
this section. )

1. A will borrow $105 million.in cash and

‘will purchase assets from B for $100 million.

In order to establish whether A's acquisition
of B's assets is reportable, A's total assets are
determined by subtracting the $100 million -
that it will use to acquire B’s assets from the
$105 million that A will have at.the time of
the acquisition. Therefore, A has total assets .
of $5 million and does not meet the size-of-
person test of section 7A(a)(2).

- 2. Assume that A will acquire assets fromB . -

and that, at the time it acquires B's assets, A - -
will have $85 million in cash and a factory
valued at $20 million. A will exchange the
factory and $80 million cash for B's assets. To
determine A's total assets, A should subtract

"from the $85 million cash the $80 million that

will be used to acquire assets from B and add
the remainder to the value of the factory:
Thus, A has total.assets of $25 million. Even
though A will use the factory as part of the
consideration for the acquisition, the value of
the factory must still be included in A’s total
assets.

Note that A’ and B may also have to report
the acquisition by B of A's non-cash assets .
(i.e., the factory). For that acquisition, the
value of the cash A will use to buy B's assets
is not excluded from A'’s total assets, Thus, in
the acquisition by B, A’s total assets are $105
million:

3. Assume that company A will make a
$200 million acquisition and that it must pay
a loan origination fee of $5 million. A
borrows $211 million. A does not meet the .
size-of-person test in section 7A{a}{2]
because its total assets are less than $10°
million. $200 million is excluded because it
will be consideration for the acquisition-and .
$5 million is excluded because it is an
expense incidental to the acquisition.
Therefore, A is only a $6 million person. .

4. Assume that A borrows $150 million to
acquire $100 million of assets from person B
and $45 million of voting securities of person
C. To determine its size for purposes of its

_ acquisition from person B, A subtracts the

$100 million that it will use for that
acquisition. Therefore, A has total assets of
$50 million for purposes of its acquisition
from B. To determine-its size with respect to
its acquisition from person C, A subtracts the
$45 million: that will be paid for C's voting
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securities. Thus, for purposes of its
acquisition from C, A has total assets of $105
million. In the first acquisition A meets the
$10 million size-of-person test-and in the
second acquisition A meeta the $100 million
size-of-person test of section 7A(a)(2).

D. Section 801.12{b){1) is revised to
read as set forth below.

§801.12 Calculating percentage of voting -
securities or assets.

* * » * *

(b) Percentage of voting securities. (1}
Whenever the act or these rules require
calculation of the percentage of voting
securities of an issuer to be held or
acquired, the percentage shall be the
sum of the separate ratios for each class
of voting securities, expressed as a
percentage. The ratio for each class of
voting securities equals:

(i)(A) The number of votes for
directors of the issuer which the holder
of a class of voting securities is
presently entitled to cast, and as a result
of the acquisition, will become entitled
to cast, divided by,

(B) The total number of votes for
directors of the igsuer which presently
may be cast by that class, and which
will be entitléd to be cast by that class -
after the acquisition, multiplied by,

(ii)(A) The number of directors that
class is entitled to elect, divided by (B}
the total number of directors.

Examples: In each of the following

examples company X has two classes of

voling securities, class A, consisting of 1000
shares with each share having one vote, and .
class B, consisting of 100 shares with each
share having one vote. The class A shares
elect four of the ten directors and the class B
shares elect six of the ten directors.

In this situation, § 801.12(b) requires
calculations of the percentage of voting
securities held to be made according to
the following formula:

Number of votes of class A held divided by -
Total votes of class A times Directors

elected by class A stock divided by Total.

number of directors
Plus

Number of votes of class B held divided by
Total votes of class B times Directors
elected by class B stock divided by Total
number of d:rectors

1. Assume that company Y holds all 100
shares of class B stock and no shares of class
A stock. By virtue of its class B holdings, Y
has all 100 of the votes which may be cast by
class B stock and can elect six of company
X'g ten directors. Applying the formula which
results from the rule, Y calculates that it
holds 100/100:x 8/10 or 60 percent of the
voting securities of company X because of its
holdings of class B stock and no gdditional
percentage derived from holdings of class A
stock. Consequently, Y holds a total of 60
percent of the voting securities of company X.
. 2. Assume that company Y holds 500 shares

of class A.stock and no shares of clags B

stock. By virtue of its class A holdings, Y has

- 500 of the 1000 votes which may be cast by
class A to elect four of company X's ten
directors. Applying the formula, Y calculates
that it holds 500/1000 x 4/10 or 20 percent of
the voting securities of company X from its
holdings of class A stock and no additional
percentage derived from holdings of class B
stock. Consequently, Y holds a total of 20
percent of the voting securities of company X.

3. Assume that company Y holds 500 shares
of class A stock and 60 shares of class B
stock. Y calculates that it holds 20 percent of
the voting securities of company X because of
its holdings of class A stock {see example 2).
Additionally, as a résult of its class B
holdings Y has 60 of the 100 votes which may
be cast by class B stock to elect six of
company X's ten directors. Applying the . -
formula, Y calculates that it holds 60/100 x

6/10 or 36 percent of the voting securities
of company X because of its holdmgs of class
B stock: Since the formula requires that a
pérson that holds different clagses of voting
securities of the same issuer add together the
separate percentages calculated foreach -
class, Y holds a total of 56 percent {20 percent
plus 36 percent} of the voting securities of
company X. .

- " # » *

- E. Section 801.13(a)(1) is revised, a
new § 801.13(a}{3} and a new example 4
following § 80113 (a){2)(ii} are added, -
and § 801 13{b)[2}(n} excludirig the
example, is revised to read as set forth -
below. '

§801.13 Voting securities or assets to be

" held as a result of an acquisition.

(a) Voting securities. (1) Subject to the
provisions of § 801.15, and paragraph
. (8){3) of this section, all voting securities
of the issuer which will be held by the
actquiring person after the
consummation of an acquisition shall be
deemed voting securities held as a result.
- of the acquisition. The value of such
voting securities shall be the sum of the
value of the voting securities to be .
acquired, determined in accordance *
with § 801.10(a), and the value of the -
voting securities held by the acquiring -
person prior to the acquisition, .
determined in accordance with
paragraph (a)(2].of this section, .
(z * R »
Examples: * * *
4, On January 1, Company A acquired $30
million of voting securities of Company B.
“A" and "B" filed notification and observed
the waiting period for that acquisition.
Company A plans to acquire $1 million of
- assets from company B on May 1 of the gdnie
year. Under § 801.13(a)(3), “A'-and “B" do-
not aggregate the value of the earlier . ...
~acquired voting securities to determine
whether.the-acquisition is-subject to the act:
Therefore, the value of the acquisition is $1
million and it is not reportable.

(3) Voting securities held by the
acquiring person prior to an acquisition
shall not be deemed voting securities .
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held as & result of that subsequent
acquisition if:

(i) The acquiring pergon is, in the
subsequent acquisition, acquiring only
assets; and

(ii). The acquisition of the prevnously
acquired voting securities was subject to
the filing and waiting requirements of
the act (and such requirements were
observed) or was exempt pursuant to
§ 802.21. .

(b) Assets. * ** - -

(2)4 * % - . N b

(i) Subject to thé provisions of
§ 801.15, if the acquiring person has
acquired from the acquired person
within the 180 calendar days preceding
the signing of such agreement any assets
which are presently held by the
acquiring person, and the acquisition of
which was not previously subject to the
requirements of the act or the -
acquisition of which was subjéct to the
requirements of the act but they were
not observed, then only for purposes of
section 7A(a)(3]{B) and § 801.1(h)(1), '
both the aequiring and the acquired
persons shall treat such assets as though
they had not previously been acquired -
and are beirig acqtiired as part of the
present dcquisition. The value of any

-assets previously acquired which are

subject to this subparagraph shall be
defermined in accordance with
§ 801.10(b} as of the time of their prior
acquisition.
* * * * *

F. Section 801.15(a}(2) is revised to
read as set forth below.

-§801. 15 Aggregation of voting securities ~

and assets the acqulhltlon of which was
exempt. :

- VA '

* (2] Sections. 802 a(b}u}‘ 802.8, 802.31 -
802.35, 802. 50(8)(@). 802.51(a), 802,52, -
802.53, 802.63, and 802.70;
» * * * *

G. Example 4 to § 801.15(c) is revised -
to.read as set. forth below.

§801.15 Aggregation of voting securities

_and assets.the acquisition of which was

exempt.
* L L L *

(c L

Examples:

- 4. Assume that acquiring persop “B,” a
United States person, acquired from . .
corporation X two mines located abroad, and
assume that the acquisition price was $40
million. In the most recent year, sales in the -
United States attributable to the mines were
$15 million, and thus the acquisition was
exempt under § 802.50(a}{2). Within 180 days -
of that acquisition, “B’” seeks to acquire a

LA

- third mine from X, to which United States ... -

sales of $12 million were attributable in the
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most recent year. Since under § 801.13(b}(2), -
as a result of the acquisition, “B" would hold_
all three mines of X, and the $25 million
limitation in § 802.50{a)(2) wouldbe .
exceeded, under paragraph (b} of this rule,
“B" would hold the previously acquired
assets for purposes of the second acquisition.
Therefore, as a result of the second
acquisition, “B" would hold assets of X
exceeding $15 million, would not qualify for
the exemption in § 802.50(a}(2), and must
observe the requirements of the act before
consummating the acquisition.

H. Example 3 to § 801.30(b} is revmed
* to read as set forth below.

§801.30 Tender offers and acquisitions of
voting securities from third parties.

* * * * *

(b)'tt

Examples: * * *

3. Suppose that acquiring person “A"
proposes to acquire 50 percent of the voting
securities of corporation B which in turn
owns 30 percent of the voting securities of
corporation C. Thus "A’s" acquisition of C's
voting securities is a secondary acquisition
(see § 801.4) to which this section applies

because A" is acquiring C's voting securities .

from a third party (B). Therefore, the waiting
period with respect to “A's” acquisition of
C’s voting securities begins when “A” files its
separate Notification and Report Form with
respect to C, and “C” must file within 15 days
(or in the case of a cash tender offer, 10 days)
thereafter. “A’s” primary and secondary
acquisitions of the voting securities of B and
g are subject to separate waiting periods; see
801.4.

-1. The example to § 801.40 is revised to'

read as set forth below.

§801.40 . Formation of joint venture or
other corporations,

* * * Ld *

Example: Persons “A,” “B,” and “C” agree
to create new corporation N, a joint venture.

" “A,” “B,” and “C" will each hold one third of
the shares of N. “A” has more thian $100
million in annual net sales. “B" has more than
$10 million in total assets but less than $100
million in annual net sales and total assets,
Both “C''s total assets and its annual net
sales are less than $10 million. “A,” “B,” and
“C" are each engaged in commerce. “A,” “B,”
and “C" have agreed to make an aggregate
initial contribution to the new entity of $6
million in assets and each to make additional
contributions of $6 million in each of the next
three years. Under paragraph (c), the assets
of the new corporation are $60 million. Under

. paragraph (b), only “A" must file notification.
Note that “A" also meets the criterion of
section 7A(a)(3) since it will be acquiring one
third of the voting securities of the new entity
for $20 million. N need not file notification;
see § 802.41. '

PART 802—EXEMPTION RULES

J. Section 802.35 is added to read as
set forth-below.

§802.35 Acquisitions by employee trusts.

An acquisition of voting securities
shall be exempt from the notification
requirements of the act if:

(a) The securities are acquired by a
trust that meets the qualifications of
section 401 of the Internal Revenue
Code;

{b) The trust is controlled by a person
that employs the beneficiaries and,

(c) The voting securities acquired are
thosé of that person or an entity within
that person.

Examples: 1. Company A establishes a
trust for its employees that meets the
qualifications of section 401 of the Internal
Revenue Code. Company A has the power to
designate the trustee of the trust. That trust
then acquires 30% of the voting securities of
Company A for $30 million, Later, the trust
acquires 20% of the stock of Company B, a
wholly-owned subsidiary of Company A, for
$20 million. Neither acquisition is reportable.

2. Assume that in the example above, “A"
has total assets of $100 million. “C" also has
total assets of $100 million and is not
controlled by Company A. The trust
controlled by Company A plans to acquire 40
percent of the voting securities of Company C
for $40 million. Since Company C is not
included within “A,” “A" must cbserve the
requirements of the act before the trust
makes the acquisition of Company C's
shares.

K. Example 1 to § 802.41 is revised to
read as set forth below.

§802.41 Joint venture or other
corporations at time of formation.

» * * * *

Examples: 1. Corporations A and B, each
having sales of $100 million, each propose to
contribute $20 million in cash in exchange for
50 percent of the voting securities of a new
corporation, N. Under this section, the new
corporation need not file notification,

. although both “A” and “B” must doso and

observe the waiting period prior to receiving
any voting securities of N.
* » »* [ 4 -

L. Section 802.70 is revised to read as
set forth below.,

§802.70 Acquisitions subject to order.

An acquisition shall be exempt from
the requirements of the act if the voting

- gecurities or assets are to be acquired

from an entity ordered to divest such
voting securities or assets by order of
the Federal Trade Commission or of any
Federal court in an action brought by
the Federal Trade Commission or the
Department of Justice.

PART 803~TRANSMITTAL RULES

.M. Section 803.5, is amended by
revising paragraph (a)(1)(iii), by adding
examples 2, 3, 4, and 5 to paragraph
(2)(2), and by designating the
unnumbered example as example 1, as
set forth below.

Hei nOnline -- 52 Fed. Reg. 7082

§803.5 Affidavits required. -
(a)a* * *

(iii} The specific classes of voting

" securities of the issuer sought to be

acquired; and if known, the number of
securities of each such class that would
be held by the acquiring person as a
result of the acquisition or, if the number
is not known, the specxf‘ ic notification
threshold that the acquiring person
intends to meet or exceed; and, if
designated by the acquiring person, &
higher threshold for additional voting
securities it may hold in the year
following the expiration of the waiting’
period;

* » * * *
[z] * t' :Q R

Examples: * * *

In examples 2~5 assume that one percent of
B's shares are valued at $15 million.

2.*A” holds 100,000 shares of the voting
securities of Company B. “A" has a good
faith intention to acquire an additional
900,000 shares of Company B's voting
securities. "A" states in ita notice to B, inter
alia, that as a result of the acquisition it will
hold 1,000,000 shares. If 1,000,000 shares of
Company B represents 20 percent of

_ Company B's outstanding voting securities,

the statement will be deemed by the
enforcement agencies a notification for the 15
percent threshold.

3. Company A intends to acquire voting
securities of Company B. “A” does not know
exactly how many shares it will acquire, but
it knows it will definitely acquire 15 percent
and may acquire 50 percent of Company B’s
shares. “A""s notice to the acquired person
would meet the requirements of
§ 803.5(a)(1)(iii) if it states, inter alia, either:
“Company A has a present good faith
intention to acquire 15 percent of the
outstanding voting gecurities of Company B,
and depending on market conditions, may
acquire more of the voting securities of
Company B and thus designates the 50
percent threshold” or “Company A has a
present good faith intention to acquire 15
percent of the outstanding voting securities of
Company B, and depending on market
conditions may acquire 50 percent or more of
the voting securities of Company B."” The
Commission would deem either of these
statements as intending to give notice for the, -
50 percent threshold.

4. A" states, inter alia, that. “depending on
market conditions, it may acquire 100 percent
of the shares of B." “A'"s notice does not
comply with § 803.5 because it does not state
an intent to meet or exceed any notification
threshold. “A"'s filing will be considered
deficient within the meaning of § 803.10(c){(2).

5. “A” states, inter alia, that it has
commenced a tender offer for “up to 55
percent of the outstanding voting securities of
Company B."” “A™s notice does not comply
with § 803.5 because use of the term “up to"
does not state an intent to meet or exceed
any notification threshold. The filing will

1987
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therefore be considered deficient within tbe :

meaning of § 803.10 (c})(2).

N. Section 803.10(a) is amended by
redesignating paragraph (a)(2) as (a)(3) .
and by adding a new paragraph (a)(2) to
read as set forth below.

$803.10 Running of time.

[8 LR -

(2) In the case of the formation of a
joint venture or other cofporation
covered by § 801.40, all persons:
contributing to the formation of the joint
venture or other corporation that are
required by the act and tl‘xese ruies to
file notification;

. » * N .

(3) In the case of all other a;quisitions.

all persons required by the act and these
rules to file notification. :

O. The following amendments are .
made in the Premerger Notification and
Report Form that appears as an .
appendix to Part 803 of the rules. The
revised form is set forth below,

1. A new third paragraph is added to
the General Instructions to the Form.
The new paragraph appears - '

* immediately before the paragraph that

defines the term “documentary
attachments”, .

2. Items 2(b} and 2{c) are removed
from the instructions and the farm, items
2(d)~2({f)(i} are renumbered accordingly,
and. the instruction for ltem zta} is
revised. .

Hei nOnline -- 52 Fed. Reg. 7083 1987

3. The instruction for.item 2(e}, which -
has been redesngnated as item 2(0). is :
revised. o

" 4. Item 2(f)(ii) is removed in the
* . instructions and the Form,

5.The introductory language in the
instructions under item 6 is revised

8. The instruction for item 6(a) is _
revised.

7. The instruction for item 7(c}(iv) is
revised. ‘

8. Itemn 7(c)(v) is redesignated as item
7(c}(vi} and new instruction for item
7tc)(v) is added.

9. The instruction for item 9 is revised.
BILLING coos 6750-01-M -
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ANTITRUST IMPROVEMENTS ACT
NOTIFICATION AND REPORT FORM
for Certaln Mergers and Acquisitions

' INSTRUCTIONS

The Answer Sheets (pp. 1-16) constitute the Notification and
Repont Form (“the Form™) required to be submitted pursuant
10 § 803.1(a) of the premerger notification rules (“the rules™).
Filing persons need not, however, record their responses
on the Form.

These Instructions specify the information which must be
provided in response to the items on the Answer Sheets.
Oniy the completed Answer Sheets, together with all
documnentary attachments are to be filed with the Federal
Trade Commission and the Department of Justice.
Persons providing responses on atachment pages rather
than'on answer sheets musi submit a complete set of at-
tachment pages with each copy of the Form.

The tarm-“documentary attachments” refers to materials
supplied in responses to ltem 2(d), tam 4 and t0 submis-
sions pursuant to §§ 803.1(b) and 803.11 of the rules.
information—The central office for information and assis-
tance concerning the rules, 16 CFR Parts 801-803, and the
Form is Room 303, Federal Trade Commission, 6th St. & Pa.
Ave., NW., Washington, D.C. 20580, mm(maza.mou
Definitions—The definitions and other govern-
ing this Form are set forthin the rules, 18 CFR Parts 801-803.
The governing statute, the rules, and the Statement of Basis
mmwmtmmsamwmnhmﬂmm
{July 31, 1978), 44 FR 85781 (November 22, 1979) and 48
FR 34427 (July 29, 1883).

Affidavit—-Attach the affidavit required by § B03.5 t0 page
1 of the Form. Affidavits are not required if the person filing
notification is an acquired person in a transaction covered
by § 801.30. {See § 8015(a))
Responses-~Each answer should identify the ftem to which
it is addressed. Use the reverse side of the corresponding
answer sheet or attach separate additional sheets as
_necessary in answering each ftem. Each additional sheet
" should identify at the top of the page the ltem to which it
is addressed. Voluntary submissions pursuant to § 803.1(b)
should also be so identified.

Enter the name of the person filing notification appearing
in item 1{a) on page 1 of the Form and the date on which
the Form is completed at the top of each page of the Form,
at the top of any sheats attached to complete the rasponse
to.any tem, andslthonpoﬂbeﬁrstormrpagacfuch
documentary attachment.

H unable to answer any Item fully, give such information as
is available and provide a statement of reasons for non-
compliance as required by § 803.3. H exact answers to any
#tem cannot be given, enter best estimates and indicate the

" In reporting information by “5-digit

sources or bases of such estimates. Estimated data should
be followed by the notation, “est.” All information should
be rounded to the nearest thousand dollars.

Year--All references o “year" refer to calendar year.  the
data are not available on a calendar year basis, Supply the
requested data for the fiscal year reporting period which
most nearly corresponds to the calendar year specified.
References to “most recent year” mean the most recent
calendar or fiscal year for which the requested information
is available.

SIC Data—This Notification and Report Form requests in-
formation regarding dollar revenues and lines of commerce
at three levels with respect to operations conducted within
the United States. (See § 803.2(c)1).) Al persons must sub-
mit certain data at the 4-digit (SIC code) industry tevel, To
tha extent that dollar revanues are derived from manufac-
tured operations (SIC major groups 20-39), data must aiso
be submitted at the 5-digit product class and Adigit product
fgvels (SIC based codes),

The term “doliar revenues” is defined in § 803.2(d). -
Reterences— In reporting information by “4-dfigit (SIC code)
industry” refer to the 1972 edition of the Standard industrial
Ciassification Manual and its 1977 supplement published
by the Executive Office of the President, Office of Manage-
ment and Budget. .
product class™ and "7
digit product” rafer to one or both of the following reterence
‘publications published by the U.S. Bureau of the Census:

N ical List of Manut, and Mineral Products,

1982 Cansus of Manufactures and Census of Mineral In-
dustries (MC82-R-1). Make sure that the Numerical List you
use has MC82-R-1 printed on the cover.
Note: Submit information using the codes in the columns
labeled “"Product code published.” Do not submit informa-
tion using the codes inthe columns labeled “Product code
collected™.

(b) “industry Series.” (MC82- Pamphiets 20A2-39D), 1982
Census of Manufactures. (GPO Order No. 803-018-00000-6.)
Note: Do not submit information by product codes ending
in 00 if the Numerical List of Manutactured and Mineral
Products listed above contains a further breakdown, Fur-
h when the N| ical List refers to Appendix C for
MIedlaaedinamdﬁwcmmmﬂepm
(“CIR")- for the g SIC code i you should
mmmwmmmnmm
fisted in the CIR in the columns labeled “Published
SIC 2392 (CIR MQ-23X) SIC 3281 (ClRMO&E)
SIC 3312, 3315, 3316 and 3317 (CIR MA-33B)
$IC 3357 (CIR MO-33L) SIC 3431 {CIR MQ-34E)

Mmm Slﬂbn 18als) of Titie 15 of the US. Code
Tha primary usa o this infor-
mhnmmmwummww
Notification and Repont Form may viciate the antitrust iaws. Fumishing

the informstion on this Form is voluntary.

of an S0QUiSItion requi eponed by the statvte
ched above Ry, NOWIVEL, rendier
a person lable to civil pansitiss up 1o $10.000 per day.

FIXC Fom & 4 (v 21

tems 5, 7, 8, 8 and the Insurance Appendix —Supply in-
formation only with respect to operations conducted within
the United States, including its hs,
POSSeSSions and the Daam.\ o Columbia. {See §§ 801.4{k),
803.2(cK1).)

Information need not be supplied regarding assets or voting
securities ly being acq , when the acquisition
is exemp! under the statute or ruls, (See § 802.2(c){2))

Limited or separate responses may be requirad from the
person filing notification. (See § B03.2(b))

Filing—Complate and return two notasized coples {with one

sat of documentary attachments) of this Notification and

Report Form 1o the Premerger Notification Office, Bureau
Street"and Pennsylvania Avenue, NW., Washington, DC.

20580, and three notarized copies (with one set of documen-

tary attachments) to Director of Operations, Antitrust Divi-
sion, Department of Justice, Room 3218, 10th and Penn-
sylvania Avenue, NW., Washington, D.C. 20530,

ITEM BY ITEM

~lI‘lidlvlt—Attnchtheai‘ﬁdavi!lsquiuubysai'a!'l.‘itt:;:age

1oithe A Sheets. A g P in transactions
wmadby;ﬁOlSOmnquimdhalsowmawwd
mmumdmmmwdmwmtosms
{a){1). (See § 8035{a)3).)
Mhmmmmxmmwmmb
dicate whether the acquisition is a cash tender offer,

Early Termination —Put an X in the yes box $0 request ear-

ty termination of the wanmg panod Notification of each

grant of sarly inati ished in the Federal

Register as required by § 7A(b)(2)dmaClamnM
1TEM 1

MMi(a)-—Gmmnammheadquamnad&mdme
persen filing notification. The name of the person is the
name of the ultimate parent entity included within that

‘person,

item 1(b) —indicate whether the person filing notification

is an acquiring person, an acquired person, of both an ac-

Quiring and acquired person, (See § 801.2)

tam 1{c)}—Give the names of all ultimate parent entities

of acquiring and acquired persons which are parties to the

acquisition whether or not they are required to file
ficati

tem 1(d)—Put an X in all the boxes that apply 1o this
acQuisition.

ftem 1{e)—Acquiring persons put an X in the box 1o indicate
the highest threshold for which natification is being filed (see
§ 801.1(h)): $15 million, 15%, 25%, or 50%.

Rtem 1(f)~All parsons state the value of voting securities
held as a result of the acquisition andior the value of assats
m»ammmmammum
3(e))

ftem 1g)—Put an X in the appropriate box to indicate

whether the entity in tem 1(a) is a corporation, partnership,
or other (spaeﬂy)

MM!(h)-—Pu:anXInlhammnatabnxmmdmte
data fi d is by dar year of fiscal yoar.
I fiscal year, specify period.

ftem 1{i)—Put an X in the appropriate box to indicate it this

Form is being filed on behait of the ultimate parent entity*

by anather antity within the same person authonzed by it
to file natification on its behalf pursuant to § 803.2(a), or if
this Form is being filed pursuant to § 8034 on behati of &
foreign person. Then provide the name and mailing address
dmam:yﬁlmgwuﬁmnmmudmmngw-
80n named in tem 1{a) on the Form,

ftem 1()—H an entity within the person ﬁlmg notification
other than the vltimate parent entity listed in item 1(a) is
the entity which is making the acquisition, or it the assets
or voting securities of an entity other than the ultimate
parent entity listed in itemn 1(a) are baing acquired, provide
the name and mailing address of that entity and the percen-
tage of its voting securities held by the person named in
Hem Y{a) above. (I control is effacted by means other than
the direct holding of the entity’s voting securities, describe
the intermediaries or the contract through which control is
effected (see § 801.1(D)). i

TTEM 2

Item 2(a)—Description of acquisition. Briefly describe the
transaction. Include a list of the name and mailing address
of sach g and X PRTSON, Whether of not 1e-
qmmdmﬁhnmﬁwmn Indiwﬂuroachpanywhmhu
muvdngmmum(wwh)mwbomum Also

ideration will be received by aach party.
In desuibmﬂmacquvsamn, include the expected dates
of any major events required t0 consummate the transac-
tion (e.9., stockholders’ meetings, filing of requests for ap-
proval, other public filings, terminations of tender offers) and

mwmdmdwm

Hummmmwmmmmm;mrm
than the issuer {or an entity within the same person as the
issuer) separately identity (if known) such hoider and the
issuer of the voting securities. Acquiring persons in tender
offers st.uld describe the terms of the offer.

Item 2(b)(1)—Assats to be acquired. This tem is 10 be com-
pleted only t0 the extent that the transaction is an acquisi-
tion of assets. Describe all ganeral classes of assets (other
than cash and securities) to be acquirad by each party to
the transaction giving approximate doliar values thersof. it
the transaction Is the formation of a joint venture or other
corporation (see § 801.40), include assets 10 be acquired
bymioimvaﬂtunwmewpuaﬁon

wmmmmwuwwmwww
©f.the assals to be acquired in this transaction.

Examples of general classes of assets other than cash and
sacurities are land, merchandising inventory, manufactur-

ing plants (specify location and products produiced), and-

7804
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retail stores. For each genera! class of assets, indicate the
page or p ap of the or other docu-
ment submitied with this Form In which the assets are more
panticularly described.

tom 2(b){(i)~~Assars heid by acquiring person. (To be com-
pleted by acquiring persons.) if assets of the acquired per-
son (see § 801.13) are presently held by the person filing
notification, furnish a description of each general class of
such assets in the manner required by Item 2(b)(7), and the
doliar value or estimated dollar value at the time they were
acquired.

ttem 2(c)—Witing securities to be acquired. Furnish the
foliowing information separately for each issusr whose

- woting securities will be acquired in the acquisition: (if, as
. a result of the acquisition, the acquiring person will hokd

100 percert of the voting securities of the acquired issuer
or if the acquisition is a merger or consolidation (see
§ 801.2{d)), the parties may so state and provida the total
dollar vaiue ¢f the transaction instead of responding to items
a(c)(a) a(c)(viu) However, this procadure may not be used

it the y holds 15 p or more
manﬂsml:onmurmawﬁngmmesomemuweﬂ
person or of any entity included within the acquired parson.)

- tem 2(c){)~~List sach class of voting securities {including

convartibie voting securities) which will be outstanding after
the acquisition has been compieted. H there is more than
one cliass of voting securities, include a description of the
woting rights of each class. Also list each class of nonwoting
securities which will be acquired in the acquisition;
item 2(c){if)~Total number of shares of each class of
securities listed on page 3 which will be outstanding after
the acquisition has bean completed;

ftem 2(c)(iil}—Total number of shares of each class of
securities listed on page 3 which will be acquired in this
acquisition. if thera is mora than one acquiring person for
any class of securities, show data separately for each ac-
Qquiring person;

ftem 2{c)(Iv}~identity of each person acquiring any
securities of any class listed on page 3. if there is more than
one acquiring persan for any class of securities, show data
separately for each acquiring person;

tem 2(c){v)}—~Dollar value of securities of pach dass listed

“on page 3 to be acquired in this transaction {see § 801.10),

11 there is more than one acquiring person of any class of
securitios, show data separately for each acquiring person;
{if the exact.dollar value cannot be determined at the time
of filing, provide an estimated value and indicate the basis
on which the estimate was made.)

Atemn 2{c){vi}—Total number of each class of securities listed

son(s) after the acquisition has boen completed (see
§ 801.12(b)). I there is more than ons acquiring person for
any class of sscurity, show data separatety for each sequir-
ing person;
ftem 2(c)(viil)}~-Dollar value (or estimated dollar value) of
securities © be heid as a result of the acquisition (see
§ 801.13),
tem 2(d)—Fumish copies of final or most recent versions
dalldwmn:swhchmmwmmmm
acquiring person(s) and the person(s) whose wpting
sacurities or assets are to be acquired. (Do not attach these
documents to page 4 of the Answer Shests,)

. ITEM I .
Assats and voting securities held s a result of the acquisi-
tion (;m be oompiatad by both acquiring and acquired per-
sons
ftem 3(a) tho percentage of the assets;
ftem 3(b)- the percentage of the voting securities;
item 3(c)- the aggregate total dollar amount of voting
securities and assets of the acquited person to be held by
each acquiring person, 3 a rasult of the acquisition (568
§§ 80112, 801.13, 'and 801.14).

TEM 4

Furnish one copy of each of the following documents. For
each entity included within the person filing netification
which has prepared its own such documents ditferent from
those prepared by the person filing notification, tumnish, in
addition, one copy of sach document from each such other
antity, Furnish copies of:
ttem 4(a)—al! of the following documents which have been
filed with tha United States Securities and Exchange Com-
mission {or are to be filed contemporaneously in connec-
tion with this acquisition): the most recent proxy statement
and Form 10-K, each dated not more than three years prior
to the date of this Notification and Fepon Form; all Forms
10-Q and 8-K filed since the end of the period reflected by
the Form 10-K being supplied; any registration statement
filed in ion with the for which notifica-
tion is being filed; if the acquisition is a tender offer,
Schadule 14D-1, Alternatively, if the persen filing notitica-
tion does not have copies of responsive documants readily
available, identification of such documents and citation to
date and place of filing will constitute compliance;
NOTE: In fesponse to ltem 4(a). the  person filing notifica-
tion may porate by submitted
with an eadier filing as explained in the sta¥{ formal inter-
pretations dated April 10, 1mwwn 1981, and in
§ 803.2(e). v
1tem 4(b)—the most recent annual reports and most recent
annual audit reports (of person filing natification and of each
unconsolidated United States issuer included within such

on page 3 which will be held by acquiring p (s) after

the acquisition has been accomplished. H there is more than

oneacquarmgparsonforanyclassdsecumms.shwdm
P y for each acquiring p s

Hem 2(¢)(v!l)——Pemomage of each class of securities listed

p ) and, if different, the most recent regularly prepared ~

balance sheet of the person filing notification and of sach
unconsolidated Unﬂed States issuer included within such
parson;

ftem 4{c)—all s!udms. sumys. analyses and reports which ~

“under 2{c)vi) above which will be held by the acquiring per-

were prepared by or for any officer(s) or director(s) {or, in

the case of unincorporated entities, individuals exercising

similar functions) for the purpose of evaluating or analyz-

ing the acquisition with respect to market shares, competi-

tion, competitors, marksts, pmavwnlbuateawwnhmax-
ion into p or g

. (mmmamedinmoocumammlmmmoimm

tion, the name and {itie of each individual who prepared
each such document.

Persons fiting notification may provide an optional index of
documents called for by item 4.on page 5 of the Answer
Sheots.

NOTE: i the person filing notification withholds any
documents called for by ltem 4{c) basad on a claim of
privilege, the person must provide a statement of feasons
for such noncompliance as specified in the staff formal in-
mrpmauon dated s«membet ;3 19?'9. and saoas(d)

ITEMS § thmugh 9.and thc Appuadlx

NOTE: Far!wmssmmughﬁandmnppendlxlimmdor
ired of the person filing

naiftcaum (Sae § 8032{5) and{c))
TEM S .

ITEMS 5(a) ~ 5{c): These hems request information
regarding dollar revenues and lines of commerce a1 three
levels with respect to operations conducted within the
United Siates. {See § B03.2(c){1).) All persons must submit
certain data at the 4-digit (SIC code) industry level. To the
extent that dollar revenues are derived from manufactur-
ing operations (SIC major groups 20-39), data must also be
submitted at tha 5-dign product cdlass and 7<digit product
{evels (SIC based codes).

Note: See the “References” listed in the General instruc-
tions to the Form. Refer to the 1872 edition of the Standard
Industrial Classification Manual and its 1977 supplemant for
the 4-digit (SIC code) industry codes. Refer tothe

included within the person since 1982). For example, it the
person filing notification acquired an entity in 1984, it must
includa that entity's 1982 revenues in tems 5{a) and S(bX1).
Rem S(n)—Doliar revenues by industry. Provide sggregate
4-cligh {(SIC code) incustry data for 1982,
ftem 5(b)(i)—-Doilar dy h

Provide the following information on the aggragato opera-,

tions of the person filing natification for 1882 for each 7-tigit
product of the person in 2-digh SIC major groups 20-39
(manufacturing industries).
Do not provide 7-digit data for product codes ending in 00
it the Numericat List of Manufactured and Mineral Products
ing a further breal See a'so the ‘NOTE' on page
1 of the these instructions ing required rek
to ix C of the Numerical List.
Rem S(b)IN—Products addad or & Within 2-dligit SIC
major groups 20-39 (manutacturing industries), identify each
product of the person filing notification edded or deleted
subsequent to 1982, indicaia the year of addition or dele-
tion, and state total dollar revenues in the most recent year
for each product that has been edded. Products may be
identified either by 7-digit product code or in the manner

_ordinarily used by the person filing netification.

Do not include products added since 1982 by reason of
mergers or acquisitions occurring since 1882, Dollar
revenues derived from such p should be included
in response to item S(b){i). However, if an entity acquired
since 1982 by the person filing notification (and now includ-
ad within the person) itselt has added any products since
1982, these products and the dollar revenues derived
therefrom should be listed here. Products deleted by reason
of dispositions of assats or voting securities since 1982
should aiso be listed here.

Htem S(b)(iiN—Dollar revenues by manufactured product
class. Provide the foliowing information about the

List of Manufactured and Mineral Products, 1982 Cansus
of Manufactures and Census of Mineral Industries
{MC82-R-1) for the 5-digit product class and 7-digit product
codes. Repont revenues for the 5-digit and 7-digit codes us-
ing the codes in the columns labeled “Product code
published.” Do not repont revenues using the columns label-
ed “Product code coliected.”

Insurance carriers (2-digit SIC major group 63) should
supply the information requested only with respect to in-
dustries not within 2-gigit major group 83. Credit egenues
ather than banks; y and dity

P of the p filing notification for the most re-
cent year for each 5-digit product class of the person within
SIC major groups 20-39 (manufacturing industries). if such
data have not been compiled for the maost recent year,
estimates of dollar revenues by 5-digit product class may
be provided if a statement describing the method of estima-
tion is turnished.

Item 5(c)—Dollar revenues by non-manutactuning industry.
Provide the foliowing information concerning the aggregate
operations of the parson filing notification for the most re-
cent year for each 4-digit (SIC coda) industry in SiC major

exchanges, and services; holding and cther investment of-
fices, ano real estate companies (2-digit SIC major groups
61, 62, 67 and 65) should identify or explain the revenues
reponed (eg., doliar sales, receipts).

Persons filing notification should include the total dollar
revenues for 1982 derived by all entities included within the
person filing notification at the time this Notification and

groups other than 20-39 in which the person sngaged. i
such data have not been compiled for the most recent year,
i of dollar by 4-digit industry may be pro-
vided if a statement describing the method of estimation
is furnishad. Industries for which the dollar revenues total-
ad less than one million dollars in the most recen! year may
be omitted.
NOTE: This million dollar minimum is 8pplicable only to ltem
5(c).

Report Form is prepared (even if such entitias have become
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insurance cartiers (2-digit SIC maio'gmup 63) should sup-
ply the information req o
not-within SIC masotgmupﬁa.am Hvotmg securities of

' mkmnwoammmbamganqwaddmwrmdmty

should complete the \ppendix to this Form.
" JOINT VENTURE OR OTHER CORPORATIONS

ttem 5{d)—Supply the following information onty if the ac-
quisiﬁon&thebmaﬁmo!aioimwmurewoﬁmwm
tion. (See § 801.40.)
Hem 5(d){)—List the name and malling address of the joint
venturs or cther corporation.
Mtom S{d)}{1){A)—~List contributions that each person form-
ing the joim jre of other corporation has agreed to
'make, specifying when each contribution is to be made and
thova!uaoftmowmbmnasasmdbymemmum
Mﬂﬂ(ﬁ}(ﬂl—" ibe any or
mwmmmunumwmmwmomn
mormpna!homwumesmmmyamw-
ming it
tem S(d)(li)(C)—Sped!y whether and in what amount the
9 the joint venture or other corporation have
mmedwwammbuedﬂwowgm
Hem () {I)D)~Describe fully the consideration which
Mmmmwmmmmumm
will in exchange for its ibution(s).
lesshwhichﬂ\e

tion of headq
mummmnuwmhavplacesdmmsﬂsmnuw
mdwwmmwwﬂmwmmmm
in which it will do business.

ftem !(ﬁ)(iv)—ldmtymh 4-digit (SIC code) industry in
which the joint venture or other corporation will derive doliar
vrevenues. if the joint venture or other corporation will be
engaged in manufacturing, also specify each 5-digit pro-

and headq mailing of each other parson
which helds five percent or more of the outstanding voting
securiies of the class, and the number and percentage held
by that person. Holders need not be listed for entities with
tota! assets of less than $10 million.

ftem 8{c)—Holdings of person flling notification. i the par-
son filing notification holds voting securities of any issuer

not included within the person filing notification, list the, .

issuer and ciass, the number and percentage heid, and (op-
tionally) the entity within the person filing notification which
holds the sacurities. Hoidings of less than five percent of
the outstanding voting securities of any lssuers, and
holdings of Issuers with total assets of iess than $10 mitlion,
may be omitted.

TEM 7

1, to the knowledge or beligt of the person filing notifica-
tion, the person filing notification derived doliar revenyes
in the most recent year from cpesations in any 4-digit {SIC
mnndusmesmwmdlmmmemnwmdusam
10 the acquisition also derived dollar revenusas in the most
recent year (or in which a joint verture or other corporation
will derive doliar revenues), then for each such 4-digh (SIC
codle) industry:

ttem 7(a)—supply the Mngu SIC code and description for
tha ingustry;-

tiem 7(b)—list the nzmdsacnwnonwmdmaomy
1o the acquisition which alsg doliar inthe

 adigh industry;

am Y(c)=~Goographic market information:

em 7(c)ﬂ)--for oach i-dvgﬂ Industry within SIC major
groups 20-39 { s) listed in ttem 7(a)
above, list the states (or, i!dwwd.pomomtherau’)m
which, 1o the knowledge or belief of the person filing notifica-
tion, the products in that 4-digit industry produced by the
person filing notification are sold without a significant

ge in their form, whether they are sold by the person

duct class in which it will darive doliar
WEM & -

‘This ftem need.not be completed by a person filing notitica-
tion only 85 an acquired person if only assets are to be ac-
quired. Persons filing notification may respond 1o tems 8(a),
6(b), of §(c) by referencing a "ocumentary attachment” fur-
nished with this Form if the information so referenced is a
compieta response and is up-to-date and accyrate. indicate
braachlmmmspodﬁcpage(s)dmodocummmam
fesponsive to that tem.

Item 8(a)—Entities within person Rling notification. List the
name and headguarters mailing address of each entity in-
Gluded within the person filing natification. Entities with total
assets of less than $10 million may be omitted.

e 8(b] of person filing notification. For
each entity (including the ultimate parent entity) included
within the person filing notification the voting securities of
which are held (see § 801.1(c)) by one ar more other per-
sohs, list the issuer and class of vating‘setuirities, the name

filing notification or by cthers to whom such products have
been soid or resold;

ttam (c){li}~tor each &-digit industry within 8IC mabr
groups 01-17 and 40-49 (agriculture, forestry and fishing,
mining, construction, transpontation, communications, alec-
tric, gas and sanitary services) listed in tem 7(a) above, list
the states (61, If desired, portions therec) in which the per-
son filing notification conducts such operations;

Item T{e)i—for each 4-digh industry within SIC major
groups 50-51 (wholesale trade) fisted in item 7(a) above, list
theswes.(or.iﬂdasind portions thereof} in which the
customers of the person filing notification are located:

ftem T{e)(tv)for each 4-digh industry within SIC ma&or
groups 52-61, 70, 75, 78, and 80 (retall trade, banking, and
certain sarvices) listed in item 7(a) above, provida the ad-
dress, arranged by state, county and city or town, of each
establishment from which dollar revenues were derived in
the most recant yaar by the person filing natification;

LI

tem 7(c)(v)—tor each 4-digit industry within SIC major
group 62, 84-67, 72, 73, 76, 78, and 81-89 (certain finance,
insurance and real estate and cenain services) listed
in item 7(a) above, list the states (or, if desired, portions
thereaf) in which establishments were located from which
the person filing notification derived revenues in.the most
recent year; and

item 7 {(c){vi)~ for each 4-digit indusuy wnhin SIC 63 (in-
surance) listed in hem 7(a) above; list the state(s) in which
the person filing notification is licensad to write insurance.
NOTE: Except in the case of those SIC major industry
groups mertioned in ltem 7(c)iv) above, the person filing
notification may respond with the word “national” i
busmmhconductadma!lsoms .

: : . TMEM8

ma—Pmanxmtheappmpnmeboxwmdlcawcha
acquired person and an acquiring person maintained a

- wendorvendee relationship during the most racent year with

raspact to any manufactured product {of, if the acquusmon

For sach such acquisition, supply:

{#) the name of the entity acquired;

{b) the headquaniers address of the eniity prior to the
acquisition;

{c) whather securities or 2s5els were acquired;

{d) the consummation date of the acquisition;

{e) the annual net sales of the acquired entity for the year
prior to the acquisition;

(f) the total assets of the acquired entity in the year prior
to the acquisition; and

(g) the 4-digit (SIC code) i oy and descri
tion) identified: above in which the wquurad entity denvad
dollar revenues.

ITEM 10

ftam 10(a)—Prift of type the name and side, fim name, . ac-

dress,.and ber of the i ! o
regarding mls Notification and Repont Form. (See
§ 8B03.20(0)(2)ii).)

fem 10{b)—Forsign filing pemns pnm or type the name
nnd tma tirm name, add ber of an

isthe ion of a joim or ather comp
§ 801.40), if the joint venture or other corporation ! will
supply 1o any of the persons forming it any manutactured
product which such person purchasad ffom another such
person during the most recent year) which the vendee gither
reselis or consumes In of. incorporates into the manutac-
ture of any product. Persons filing notification which are
vendees of such product(s) should list each product pur-
chased, identily each vendor which is a party to the acquisi-
tion from which the product was purchased and state the
datlar of the product purchased from that vendor
during the most recent year.
Manufactured products are those within 2-digh SIC major
groups 20-38. Any product purchased from the vendor in
2n aggregrate annual amount not exceeding $1 miilion, or
the manufacture, consumption or use of which is not at-
tributable o the assats to be acquired, or to the issuer
whose voting securities are 10 be acquired (including en-
!ihmcomdbdbymissuar) may be omitted.

iTEM 9

* ftem 9Previous acquisitions (1o be compiated by acquir-

ing parsons). Determine each 4-digit (SIC code} industry
listed in Hem 7(a) above, in which the person filing notifica-
tion derived dollar revenues of $1 milion o more in the most
recent year and in which either the acquired issuer deriv-
od revenues 0f $1 million or more in the Most recent yoar,
{or in which, untmuuo!mmmoianmmwmm
or other corporation, the.joint or othar comp

reasonably can be expected to derive dollar of

inthe Umlad smes dasignated for the
timited purpose of receiving natics of the issuance of a re-

quest for additional inh or d y
{See § 803.20(d){2)ili).)
Centiticstion—{See § B036)
APPENDIX TO NOTIFICATION AND REPORT FORM:
INSURANCE

Insurance carrigrs (2-digit SIC major group 63) are required
to complete this Appendix # voting securmes of an in

surance carrier are being acq directly or indirectly
ITEM 1

Hem Y{A)—Lifa Insurance. vaida for the most recent year

the of p lul on the accrual

basis) for each oi the lines of insurance llsted on page 16
of the Answer Sheats.
Rem 1(B)~New Busingss. Provide for the most recent year
the of new life i busi issued in the
United States (exclusive of ravivals, increases, dividend ad-
ditions and reinsurance ceded) for each of the lines of in-
surance listed on page 16 of the Answer Sheets.

ITEM 2
Hem 2(A)—Property Liability Insurance. Provide for the
most recen year the amount of direct premiums written in
the United States for each line of insurance specified in Pant
2 of the Undarwriting and Investment Exhibi of your car-
rier's annual convention statement.
Rem 2(B)—Provide for the most recent year the amount of
et premi

$1 million of more), or revenues of $1 million or more in the
most.recent year were attributable to the acquired assets.
For each such 4-digit industry, list all acquisitions made by

" the person filing notification in the five years prior to the .

date of filing of ontities deriving doliar revenues in that 4-digit
industry. List only acquisitions of more than 50 percent of
the voting securities or assets of entities which had annual
net sales or total assets greater than $10 miltion in the year
prior to the acquisition.

written in the United States for each line of
murance specified in Pant 2 of the Underwriting and In-
vestment Exhibit of your carrier's annual convention
statemnent.

ITEM 3 |

Rem 3{A)-Thie Insurance. Provide for the recent year
the amount of net direct title insurance prefiums written
in the United S!atas

ftem 3(8)-—mede for the most racent yeer the amount of
direct title insurance promiums earned in the Unhed States.

vi
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T TTT T e NI ——
NAME OF PERSON FILING NOTIFICATION

]D-A'ﬁ‘

() NAME AND ADDRESS OF ENTITY MAKING
THE ULTIMATE PARENT ENTITY IDENTIFIED IN ITEM %a)

mmmmmwwwmmamwvmmmm

18 C.F.R, Part 803 - Appendix Agpeoved by OMB
NOTIFICATION AND REPORT FORM FOR CERTAIN MERGERS AND ACQUISITIONS Exgares 3050
THE INFORMATION REQUIRED TO B SUPPUED ON THESE ANSWER BNEETS 15 SPECIFIED IN THE INSTRUCTIONS FOR OFFICE USE ONLY
™ Attach the Afticavit required by § BO3.S 10 this pags. : TRANSASTION NUMBER
s this Acquisition a CASH TENDER OFFER? 0 ves O wo 5] clm ] G]Eﬂl
Do you reguest Early Termination of the Waiting Period? O ves o 0 No .

HQrenta of sarly Wminalion 80 puiNIEhed in ihe Facdern! Regiater)

TTEM 4

umwmmumnxommmwm

» vmon FRING NOTIFICATION 6
D anacquirk

A6 THIS ACQUSITION 15 (D6t an X m af the Doxes that apoly)

3 an acquisition of asssts

0 marger (sen § 801.2)

1 an scquisition sublect o § 801.2in)

T tormation of A joint venture o7 Othar corporation {see § 801.40)
2 #n acquinition subject to § 801.30 (speciy fypex

2 » conaoligation (see § 801.2)

O an arautaRion of voting securities
O # secondary atquisition

T sn acquisition subject to § B01.31

D otner (specity}
- HIGHEST D 1N §801.1%) FOR WHICH THIS FORM 15 BEING FILED roquinag persan oaly)
B ssmuion L Dswm D25%, D 8%
 VALUE OF VOTING BECUNTIES VALUE OF ASSETS
W) PUT AN X 1 THE APPROPRIATE BOX TO ENTITY FILING
i corporation £ parinership Clother tspacity)
9 DATA FURNISHED BY
T calandar yaar ) fistal youar ispecify period: {montnares} 10 {mamnmor)

£ PUT AN X IN THE APPROPRIATE BOX AND GIVE TME NAME AND ADDRESS OF THE ENTITY FILING NOTIFICATION (¥ other than uitimale Remn! sniity)
DiNA [ This mepornt is Deing filed on behai! of » foreign person T This raport is baing fiad on behal! Of the ultimate parent antity by

pursuan] 1o § 8034

another antity wiithin the same pason mtxn by 1 10 filn
Puisuant to § 803.20).

NAME OF ENTITY FILING NOTIFICATION ADORESE
THIS FORM i$ REQUIRED BY LAW ane must de tiied by AUl and matanal Hiad in or with Ihis Form is
- wBch person which, by reason of & merger, o acquish H i3 sxempt trom disclosure under the Fraedom of Intor.

tion, fs audject 1o § 7A of tha Clayton ACt, 15 U.S.C. § 18e. as actod dy
Saction 201 0! the Han-Szol-Roding Antitrus! Improvaments Act of

mation ACL and may bDe made pubhc only in an guministrative or
Judiciat 9. or to Congrass Of 10 8 duly

1978, Pub. L. NO. 94435, 90 Sist. 1390, and nie g
thersunder Marsinatter referred '10 a3 “the rules™ of by saction

- nymbar). The siatuts and ruins are sat foeth'in the Federal Repister at

43 FR 3M50; the rvias may aiso be foung at 18 CFR Parts 80103,
Failure to file this Notification and Report Form, and 10 obssrve the ro-

Quited wailing Deriog betore consummating the acquiaition, in accor- |

dance with the appiicable provisions of 15 1.6.C. § 184 and the ruies,

.. Sudjcts sny “person,” as detinod in the rules, or any InSividuals

™ reaponsible 1or noncompliance, 10 liability tor & panaity of not more

than 310,000 for each day Juring which such parson is in victation of
15050 § 18,

or it ot Congress.

ang retum fwo copies (with one ag? of documen.
1a7y atiachments) of this Notification and Report Form 10 Prametger
Notification Ottice, Bureau of Competition, Room 303, Federat Trade
Commisaion, Washington, D.C. 20580, st ihres n0tarized copins {with
one 3ot of gocumantary attachmanta) to Director of Oparstions, An-
ttrus! Divigion, Room 3218, of Justice, gton. D.C.
20530 The cantral office 10r information and sssistance with respect
10 MAeT3 in CONARCON with this Notitication snd Repert Form is
Room 303 Fecern! Tade Commamon, Waaningion, DO, zuuo. phone
(262} RENOC

I faen s 4 o 30

1

nmmwwmsmmsmwwmummwmw'

ITEM 2
mmum
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A ———————————————————————
NAME OF PERSON FILING NOTIFICATION

3 e a—
l NAME OF PERGON FILING NOTIFICATION lW

ITEM 3

ASSETS AND VOTING SECURTTIES HELD AS A RESULY OF THE ACOURSITION
™ OF AssETS
= or vonno

MAGGREGATETOTALYALVE

ITEM § (See the “Referances” listad in the General Instructions to the Form, Refer to the 1972 edition of the Standarg

Industrial
Ciassification Manual and its 1977 Supplement for the 4-digit (SIC Code) industry codes. Refer to the Numericsl List of Manytac.

turedt and Mineral Products, 1882 Census of Manufactures and Consus of Mineral Industries (MC82-R-1) for the S-digh pro-
guuuwWTdig;xuwuawdﬂ.mmhm&dmmhﬂhumn using the codas in the columns labated
"Product code published.” Do nat repont revenuas wsing codes in the columns labeled "Product code Collected.’)

ITEM 4 PERIONS FILING NOTICATION MAY PROVIDE BELOW Al
* MSTRUCTIONS). THESE DOCUMENTS SHOULD NOT B ITTAG"!D 10 YHls w»at
4] DOCYNENTS FILED WIT THE UNITED STATES AND -

-

$(2) DOLLAR REVENUES BY INOUSTRY
WOUSTRY CODE N
Procict coce DESCRIFTION 1982 TOTAL
TO BESUONITTED BY ITEM 4 SEL ITTM BY ITEM PULAR REVENUES
ATTAGHMENT OR AEFERENCE NUMBER
ATTACHWENT OR REFEAENCE NUMBER -

) ANNLAL REPORTS, ANNUAL AUINT REPQRTS, AND REGULARLY PREPARED BALANCE SHEETS

&) STUDIES, BURVEYS, ANALYSES, AND REPORTS

ATTACHMENT QR REFERENCE NUMBER
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0 YES {#f yos anxd you e the vendes, compiets the following)

STEM 8 VENDORVENDEE RELATIONSNI®

oNo

NAME OF PERION FILING NOTIFICATION
MARKET

DOLLAR AMOUNT

1“4

PRODUCT PURCHABES

d
By #Cquiting person only)

ITEM 9 pri0R

13
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WAWE OF PERSEN FILING NOVIFIGATION " Fts v

APPENDIX: INSURANCE —

WAWE OF PERGON FIING NOTIFICATION - See— e ——
" 1 " : g o
ITEM 10 08 M OF PERSON | TS REPORT B
: ) " .
*8) NAME OF CONTACY PERSON " TIVLE OF CONTACT PERSON
. M | . .

FiRM NAWE AND BUSINESS ADDRESS | BUMNESS TELEPHONE NUMBER

- ~ a

, .
LOCATEDIN THE T THE NOTICEOF OF ARE:
QUEST FoR on Sve § £02. ’ hTHE o
e " - TE ”
LI

AoDRESS T i . N BUSIHESS TELEPHONE NUMBER

: ! .

R HOTIFIC!“ON AND REFORT Fol' together whh any and et s anc hergin, was and

inder my in U 139000 by the Faoaal Trave Commission. Subject 10 the reoognition that. where 30

Indicated. mmu«mmmmmmmnmmwwmxmmuu (Mh&umﬂmh WRM
D3t of My RnOwiedige. true, COMRCY, ANd COMDIRTE in BCCORJANCE With 1N SIAIUTE Sng rule3.

WAE et S o o - TIE

mnaiun: * - ) ' DATE

ITEM1 : . : . . YEAR
A PREMIUM RECEITS . ‘ : o

1 LIFE INSURANCE . . . ANDUNT

Ta. ORDINARY LIFE INSURMNCE . o - . {

15. GROUP LIFE .

o, INDUSTRIAL LIFE INSURANCE - ' o ' ’ [

. CREDIT UFE INSURANCE : ) N
2 ANNUITY CONSIDERATIONS

». ANNUITY *

uamumwasmmm

B NEW BUSINESS . YEAR

'—6'“4““ T UFE WaumANCE . . ! ' ’ .

$ GROUP LIFE INBURANGE

S INDUSTRIAL LIFE INSURANCE
* ACRESIY LISE INSURANCE
TOTAL - - ' .

s».!bscr!ned ang swom to beiore me at the

City of ;. smwv
this dayof _ 18
* Signature . . :
uy{. 3 T'x
- 1
ey

TTEM 3 Tivas INSURANCE

ITEM 2 PROPERTY LIABILITY INSURANCE . YEAR

LINE OF INSURANCE : . . A, DIRECT PREMIIME N g,nnmzmung

N T ) . e YEAR

A, NET DIRECT PRENIUMS mN - . DIRECT PREMIUMS EARNED

g %

: By direction of the Commission. .
Emily H. Rock, -
Secretary.

[FR Doc. 87-4370 Flled -3-5-87; 8:45 am]
BILLING CODE 8750-01-M
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