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FEDERAL TRADE COMMISSION
16 CFR Parts 801, 802 and 803

Premerger Notlflcatlbn Program;
Paperwork Burden

AGENCY: Federal Trade Commission.
AcTiON: Notice of request for comments.

summARY: The purpose of this notice of
request for comments by the Federal
Trade Commission i3 to incorporate
public views on the operation of the
Hart-Scott-Rodino premerger
notification program prior to formulating
specific proposals. The Federal Trade
Commission, with the concurrence of the
Assistant Attorney General for
Antitrust, has several times amended
the rules in order to improve the
program'’s effectiveness and lessen the
burden of complying with the rules. This
review of the program is principally
directed toward reducing the cost to the
public of complying with the rules.

DATES: Comments must be received on
or before August 2, 1982.

ADDRESSES: Written comments should
be submitted to both (1) the Secretary,
Federal Trade Commission, Room 172,
Washington, D.C. 20580 and (2) the
Assistant Attorney General, Antitrust
Division, Department cf Justice, Room
3214, Washington, D.C. 20530.

FOR FURTHER INFORMATION CONTACT:
Roberta S. Baruch, Attorney or Kenneth
M. Davidson, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Truade
Commission, Washington, D.C. 20580.
Telephone: (202) 523-3404.

SUPPLEMENTARY INFORMATION: In
furtherance of the effort to reduce the
overall paperwork burden imposed by
the Hart-Scott-Rodino premerger
notification rules, the staff of the Federal
Trade Commission has developed
information relevant to the operation of
the rules and has considered
preliminarily four approaches to
lessening the burden.

This notice is divided into three parts.
Part One describes the development of
the notification rules. Part Two provides
tables summarizing enforcement
activities of the Federal Trade
Commission and the Department of
Justice and premerger notification filings
received during 1981. Part Three
presents the four approaches to reducing
the paperwork burden—raising the
dollar reporting thresholds, establishing
higher dollar reporting thresholds for
specific industries, eliminating
subsequent notification requirements for
certain transactions and permitting
incorporation by reference in relating

transactions~—and a preliminary
discussion of the merits of these
approaches.

Part One

Background. In 1976, the Congress
enacted section 7A of the Clayton Act
(the Hart-Scott-Rodino Antitrust
Improvemeut Act of 1576, 15 U.S.C. 184)
to improve the effectiveness of antitrust
enforcement. Previously the antitrust
agencies often lacked the necessary
information #nd sufficient time to obtain
an adequate remedy for an illegal
acquisition. The Federal Trade
Commission has summarized
congressional objectives of the Act:

[T]he Act requires that the agencies receive
prior notification of significant acquisitions
between sizeable parties, provides certain
tools to facilitate a prompt but thorough
investigation, assures an opportunity to seek
a preliminary injunction before the parties
are legally free to complete the transaction
and eliminates the problem of unscrambling
the assets when one of the agencies obtains
an order injoining consummation of the
acquisition. (Third Annual Report to
Congress by the Federal Trade Commission
pursuant to section 201 of the Hart-Scott-
Rodino Antitrust Improvements Act of 1976,
dated Deceraber 31, 1979, at p. 2).

The premerger notification rules {16
CFR Parts 801, 802, and 803) closely
track the specific provisions of the Act.
The statitory limits on the size of
persons and transactions subject to the
reporting requirements were
incorporated into the original rules,
along with the categorical exemptions
listed in the Act. Since then, pursuant to
their authority under section 7A of the
Clayton Act (15 U.S.C. 18a(d)(2)(E)). the
antitrust enforcement agencies have
adopted additional exemptions to
reduced the compliance burden.

The Act exempts two categories of
transactions that are unlikely to result in
antitrust violations. One kind is defined
in terms of the size——i.e., the dollar
value of the parties and of the
transaction. The second kind is based
on the nature of the transaction. For
example, acquisitions of goods or reality
in the ordinary course of business,
limited acquisitions of or by foreign
persons, and certain acquisitions in
regulated industries are exempt under
the Act.

During the three years that the
premerger program has been in
operation, the Commission has tuken
several steps to reduce the reporting
burden.

¢ On November 19, 1979 {44 FR
66782}, the Commission amended the
premerger rules to exempt many
acquisitions valued at less than $15
million, so that smaller transactions

covered by the Act—but generally
unlikely to raise antitrust concerns—no
longer have to be reported. 16 CFR
802.20.

* On April 7, 1981, the Bureau of
Competition issued a formal
interpretation permitting reporting
parties to incorporate by reference
certain documents they may have
submitted with a previous filing. CCH
Trade Regulation Reporter { 42,475.
{This change is also included in the
recently proposed amendments to the
premerger rules.)

* In response to suggastions from the
public, the Buréau of Competition has
changed the format of the report form to
make it more convenient to use. In
addition, this new form further reduces
the number of documents that must be
submitted with the filing, reflecting the
staff's experience that-certain
documents are not likely to contain
information important to antitrust
enforcement decisions.

In addition to the steps already taken
to reduce the reporting burden, the
Commission also has proposed
additional ways to reduce the burden.
On July 29, 1981, the Commission
published for comment a notice of
proposed rulemaking (46 FR 38710) that
would exempt certain transactions that
are reviewed by federal regualtory
agencies from the premerger reporting
requirements.

Under the proposal, the following
transactions would be exempted from
the reporting requirement:

¢ Certain transactions that require
approval by the Civil Aeronautics
Board. )

¢ Certain transactions that require the
consent or approval of the appropriate
regulatory agency under the Change in
Bank Control Act or the Change in
Savings and Loan Control Act.

The quantity of informtion that must
be submitted by filing persons would be
reduced as follows:

¢ Copies of documents that were
prepared for the Securities and
Exchange Commission and were
submitted with a previous filing could
be incorporated by reference in a
subsequent filing by the same person.

* Registration statements filed with
the Securities and Exchange
Commission that do not directly relate
to the transaction being reported would
not have to be submitted.

The final form of these rules is
currently being reviewed. That form will
reflect both the comments received on
the proposed rules and the results of an
independent study of the premerger
rules conducted by Professor Samue! C.
Thompson of the University of Virginia.
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Professor Thompson's study, Evaluation
of the Premerger Notification Program,
is available from the Federal Trade
Commission which funded the study.

The Federal Trade Commission’s
premerger notification office has begun
a project to lessen the burden of
complying with the notification rules for
persons who are unfamiliar with the
rules. The premerger notification office
is preparing two sets of introductory
materials. One set will explain in
simplified terms what transactions are
subject to the prior notification
requirements of the rules, and will
provide references to key sections of the
rules. The other will explain in basic
terms how to fill out the notification
form and provide examples of common
entries. The Commission welcomes
suggestions from the public-on topics to
be included in these introductory
materials.

The Federal Trade Commission also
welcomes comments on the information
contained in Part Two and the questions
raised in Part Three of this notice.

Part Two

A. A Profile of Premerger Notification
Transactions and Preliminary
Fnforcement Activities During 1981

The tables in this section provide a
statistical profile of merger and
acquisition transactions that were
subject to filing requirements during
1981. The transactions have been
grouped according to various criteria
{e.g., size of transaction, size of
acquiring firm, percentage of voting
securities acquired and industry
grouping). The various criteria are
compared in the tables with the level of
enforcement interest as indicated by a
“clearance” or a *second request.”

The measures of enforcement interest
chosen reflect the division of
enforcement authority between the
Federal trade Commission and the

Department of Justice and the
investigatory authority conferred by the
Hart-Scott-Rodino amendments. All
premerger notification filings are sent to
both agencies because both have
authority under the Clayton Antitrust
Act to prevent unlawful transactions
and each agency briefly reviews all
filings. If either or both agencies decide
the transaction should be scrutinized
more closely then a “clearance” process
is undertaken to insure that only one
agency will proceed with an
investigation. If further analysis
suggests the possibility of an antitrust
violation, the investigating agency will
typically utilize the premerger act’s
authority to issue a request for
additional information (“second
request”) to the parties to the
transaction. -

“Clearance” and “second requests”
have been chosen as measures of
enforcement interest rather than
lawsuits brought or won or settlements
agreed upon for two reasons. First, the
number of instances in which lawsuits
are instituted or settlements are reached
are too few to draw conclusions about
the relevance of the various criteria.
Second, and more importantly, the
purpose of the Hart-Scott-Rodino
amendments was to provide premerger
scrutiny of those transactions that are
likely to violate the antitrust laws. The
universe of transactions that ought to
receive close review ocorresponds most
closely to those where clearance has
been granted or a second request has
issued. )

The current universe of transactions
for specific industries is too small to
suggest any pattern of enforcement
activity by size of transaction.
Accordingly the tables only detail
enforcement activity by industry group.

BILLING CODE 6750-01-M
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TABLE I
AOQUISITIONS BY SIZE OP TRANSACTION, 1/ 1981

(By Size Range)

MEhneT  AEPELey 0 (eeeeesormaen g ememeing

3 Ft D0 P pw el F€ D FE  pu  Total
Less than 15 L] 1.4 7 3 8.0 3.4 15 2 1. 23 1.1 3.4
15 wp to 28 1”3 2.7 n 12 7.5 6.9 14.5 9 6 5.2 3.5 8.7
25 up to 50 207 n.2 23 18 1.1 8.7 19.8 6 7 29 34 6.3
50 up to 100 125 6.4 18 9 .4 7.2 2.6 12 5 9.6 4.0 13.6
100 wp to 150 53 7.0 6 3 1.3 57 17.0 ‘ - 7.5 - 15
150 up to 200 2 3.1 6 2 2%.0 8.3 3.3 2 - 83 - 83
200 wp to 300 eV .5 9 4 2.5 1.8 30.2 6 1 1.6 29 206
300 up to 500 n 3.0 10 3 4.4 130 %.5 4 3 7.4 13.0 30.4
500 up to 1000 18 2.4 6 3 3.3 16.7 S0.0 3 2 167 11 7.8
1000 and 1p 18 2.4 6 s 3.3 7.8 6L 3 2 167 11 7.8
ALl Transactions 762  100.0 104 62 13.6 6.1 2.8 51 27 67 35 10.2

1/ ‘e size of transaction is based on the aggregate total amount of voting securities and assets to be held by the
aoquiring peraon as a result of the trensaction and is taken from the response to item 3{c) of the premerger
rotification and report form. : .

2/ During calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program. The amaller rumber, 762, reflects adjustments to eliminate the following types of transactions: (1) 211
transactions reported under Sections 7A(c) (6) and “TA{c) (B) (transactions involving certain financial businesses and
requlated industries)s (2) 27 .transactions which were followed by separate notifications for one or more additjonal
transactions between the same parties during 1981 (such transactions are listed here as a single consolidated
transaction); (3) 31 transactions found to be non-reportable; (4) 4 incomplete transactions (only one party to the
transaction filed motification) and; (5) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions, The table does not however, exclude 23 competing offers or 74 multiple-
party transactions (transactions involving two or more acquiring or aoquited persons).

3/ Percentage of total transactions,
4/ Percentage of transaction range group.
Note: Detall may not add to total due to rounding.
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TABLE 11

MOQUISTTICONS BY SI2E OF TRANSACTION 1/, 1981

{Cunulative)
Transaction Amount H-S-R Transactions Clearance Granted to PTC or DOJ Second Requests Issued
($ Million) Percentage of Percentage of

Total Number of Total Number of

Rurber 2/ Percent Number Clearances Granted « Number Second Requests

_ S FT o FC o ol FT @ FT Tota
Less than 15° . 87 1.4 7 3 4.2 18 6.0 2 1 2.6 1.3 3.8
Less than 25 260 u.1 20 15 12.0 9.0 2.1 11 7 1.1 9.0 2.1
Less than 50 467 61.3 43 kX) 25.9 19.9 45.8 17 u 2.8 17.9 9.7
Less than 100 592 na 61 42 36,7 25.3 62,0 29 19 37.2 4.4 61.5
Less than 150 645 84.6 67 45 40.4 27.1 67.5 ‘ 13 19 42,3 2.4 66.7
Less than 200 663 87.8 73 4 44.0 28,3 72.3 kL 19 4.9 2.4 69.2
Less than 300 703 92.3 82 51 49.4 30.7 80.1 . 41 20 52.6 25.6 78.2
Less than 500 726 95.3 92 54 55.4 32.5 88.0 45 23 57.7 2.5 87.2
Less than 1000 T 97.6 98 57 . 59.0 34.3 93.4 48 25 61.5 32.1 93.6

All transactions 762 100.0 104 62 62.7 37.3 100.0 51 27 65.4 34.6 100.0

1/ The size of transaction is based on the aggregate total amunt of voting securities and assets to be held by the
acquiring person as a result of the transaction and {8 taken fram the response to item 3(c) of the premerger
motification and report form,

2/ Duaring calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program. The smaller pumber, 762, reflects adjustments to eliminate the following types of transactions: (1) 211
transactions reported under Sections 7A(c) (6) and 7A(c) (8) (transactions involving certain financial businesses and
requlated industries)y (2) 27 transactions which were followed by separate notifications for one or more additional
transactions between the same parties during 1981 (such transactions are listed here as a single consolidated
transaction)s (3) 31 transactions found to be non-reportable; (4) 4 incorplete transactions {anly'one party to the
transaction filed notification) and; (S) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions. The table does not however, exclude 23 conpeting offers or 74 multiple-
party transactions (transactions involving two or more acquiring or aoquired persons), )

Note: Detail may not add to total due to rounding,

r'e
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TABLE III
TRANSACTIONS INVOLVING THE GRANTING OF CLEARANCE BY AGENCY, 1981

Transaction m Clearani:e Granted Clearance Granted as a Percentage of:
($ Millions) By Agency Transactions in

R asmy  mior ommand

FC M Total FIC D) Total DOJ  Total FIC DO Total
Less than 15 7 3 10 0.9 0.4 1.3 8.0 34 1S5 4.2 1.8 6.0
15wt 13 12 -] 1.7 1.6 3.3 7.5 6.9 145 7.8 7.2 151
25 up to 50 23 18 41 3.0 2.4 5.4 1.1 8.7 9.8 13,9 108 207
50 up to 100 18 . 9 n 2.4 1.2 3.5 e 7.2 .6 10.8 5.4 16.3
100 wp to 150 6 3 ] 0.8 0.4 1.2 1.3 57 17.0 3.6 1.8 5.4
150 wp to 200 6 2 s 0.8 0.3 1.0 25,0 0.5 3.3 3.6 1.2 4.8
200 wp to 300 9 4 13 1.2 0.5 1.7 2%6.5 1.8 38.2 5.4 2.4 7.8
300 wp to 500 10 3 B 1.3 0.4 1.9 43.4 130 56.5 60 1.8 7.8
$00 wp to 1000 6 3 9 0.8 0.4 1.2 33.3 167 50.0 3.6 18 5.4
1000 and wp 6 S n 0.8 0.7 1.4 B3I 7.8 6Ll 3.6 1.0 6.6
All Clearances 104 62 166 3.6 61 2. 136 8.1 2.8 62.7 37.3 100.0

1/ During calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger rotification
program. The smaller nurber, 762, reflects adjustments ;.o eliminate the following types of transactjons: (1) 211
transactions reported under Sections 7A(c) (6) and 7A(c) (6) (transactions involving certain financlal businesses and
requlated industries); (2) 27 transactions which were followed by separate notifications for one or wore additional
transactions between the same parties during 1981 (such transactions are listed here as a single consolidated
transaction); (3) 31 transactions found to be non-reportable; (4) 4 incomplete transactions (only one party to the
transaction filed notification) and; (5) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions, The table daes not however, exclude 23 competing offers or 'N multiple-
party transactions (transactions involving two or more acquicring or acquired persons),

2/ Percentages aled appear in TABLE I,
Notes Detail may mot add to total due to rounding.

98165
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TABLE IV
TRANSACTIONS INVOLVING THE ISSUANCE OF SECOND REQUESTS, 1981

Transaction Transactions Involving Second Requests Issued as a Percentage oft
(5 MI11lons) the Igssuance of Total Nurber of Transactions in Each Tota t O

Second Requests Transactions 1/ Transaction Range Group 2/ _ Second Requests

A FIC  DOJ- Total FIC DAl Total FC Db Total FIc D Total
Leas than 15 2 1 3 0.3 01 0.4 23 141 3.4 26 13 38
15 ip to 25 $ 6 15 1.2 08 20 5.2 35 8.7 ns 7.7 1.2
25 up to 50 6 1 1B 0.8 0.9 1.7 29 34 63 727 9.0 16.7
50 up to 100 ' 2 s 17 1.6 07 22 9.6 4.0 136 154 6.4 2.8
100 up to 150 . - 4 0.5 - 05 15 - 1.5 S1 = S
150 up to 200 2 - 2 0.3 - 0.3 8.3 - 8.3 2.6 - 2.6
200 up to 300 6 1 ? 0.8 0.1 0,9 1.6 2.9 20.6 77 13 %0
300 up to 500 4 3 7 0.5 0.4 0.9 17.4 130 30.4 s.1 a8 9.0
500 up to 1000 3 2 5 0.4 0.3 0.9 16,7 N1 7.8 3.8 2.6 6.4
1000 and up 32 5 0.4 03 0.7 16,7 1.1 277.8 3.8 2.6 6.4
All Transactions 51 27 6.7 3.5 10,2 6.7 35 102 65.4 4.6 100.0

1/ During calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program. The amaller number, 762, reflects adjustments to eliminate the following types of transactiaonss (1) 211
transactions reported under Sections 7A{c) (6) and 7A(c)(B) (transactions involving certain financial businesses and
requlated industries)y (2) 27 transactions which were followed by separate notifications for one or more additional
transactions between the same parties during 1981 (such transactions are listed here as a single consolidated
transaction)3 (3) 31 transactions found to be non-reportable; (4) 4 incomplete transactions (anly one party to the
transaction filed notification) and; (5) 48 secondary aoquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions, The table does not however, exclude 23 culpetlm offem or 74 multiple~
party transactions (transactions involving two or more acquiring or acquired persons).

74 Petcmtagea also appear in TMBIE I,
Notes Detail may not add to total due to rounding.
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’ mv
MQUISITIONS BY REPORTTNG THRESHOLD, 1981

P

Clearance Granted to PTC or DOJ

Threshold H-S-R Transactions
Percentage of j
* Number 1/ Percent Nuwber Threshold Group Nurber
rrc oy FIC paJ Total . PFIC DOJ
$15 milllon ] 2.6 1 - 5.0 - 5.0 - =
15% 4 6.3 9 4 1.8 83 2.1 s 1
258 a 5.4 s 2 122 49 171 2 -
508 410 .7 6 13.4 7.2 20.4 4
Asgets Only 183 4.0 % 2 .2 12,0 26.2 2 12
All Transactions 762 300.0 104 62 13.6 8.1 2.8 s1 27

Threshold Group

FX o oGl
104 21 1.8
9 - 4y
s1 3.0 8.1
10.9 6.6 1.5
67 3s 1.2

1/ Dburing calendar year 1981, 1083 transactions were reported under the Hart-Soott-Rodino premerger notification
program. The smaller number, 762, reflects adjustments to eliminate the following types of transactionss
transactions reported under Sections 7A(c)(6) and 7A(c)(8) (transactions involving certain financial businesses and
requlated industries); (2) 27 transactions which were followed by separate notifications for one or more additional
transactions between the same parties during 1981 (such transactions are listed here as a single oonsolidated
transaction); (3) 31 transactions found to be non-reportable; (4) 4 incomplete transactions {only one party to the
transaction filed motification) and; (S) 48 secondary acquisitions (filed pursuant to Section 801.30(a) {4)) reported as
a result of reportable primary transactians, The table does not however, exclude 23 competing offers or 74 multiple~

party transactions (transactions involving two or more acquiring or acquired persons).

Note; Detafl may not add to total due to rounding.

() 211

Second Egsgts_ls&d_f_
Percentage O

8816¢
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TABIE VI
TRANSACTIONS BY ASSETS OF AOQUIRING PERSONS, 1961

%t Range H-S-R Transactions Clearance Granted to PIC or DO Second Requests Yssued
{5 nillions) Percentage of Percentage o

ey e ERREGs 2% AR
Less than 15 B 17 - - - - - - - - - -
15S@tos 10 L3 1 - 0.0 - 100 1 - 0.0 - 100
2% wpto » 3.1 1 ] 3.6 13 1.8 1 3 3.6 107 .3
50 up to 100 o 5.6 ¢ s 9.3 1.6 2.9 - 2 - 41 47
100 wp to 150 ) 6.4 T8 s 10,2 10.2 20.4 "3 - 61 - 6.1
150 wp to 200 » s.1 s 2 128 S 1.9 2 - 5.1 - 5.1
200 wp to 300 52 X . ¢ 154 1.7 DA 2 1 .8 19 sa8
300 up to 500 % 1n.3 4 3 &7 1.0 1.6 2 s 23 58 81
500 up to 1000 m 14.7 1u (] 9.8 1.1 170 s 3 & 27 11
1000 and wp 320 2.0 @& 200 6.4 28.4 ¥ 12 109 3.8 W7
::fxt:o': Wy 13 1 1 10.0 10.0 20.0 - 1 - 10,0 10,0
All Transactions 72 100.0 e 62 16 81 2.8 st 67 35 1.2

1/ Dburing calendar year 1981, 1083 transactions were reported under the Hart-Soott-fodindg premerger notitication
program. The smaller mumber, 762, reflects adjustments to . eliminate the following types of transactionss (1) 211
transactions reported under Sections TA{c) (6) and TA(C) (8) (transactions imvolving certain financial businesses and
requlated industcies)y (2) 27 teansactions which were followed by separate notificationa for one or more additional
transactions between the same parties during 1981 (such transactions are listed here as a single oonsolidated
transaction}s (3) 31 transactions found o be non-reportables (4) 4 inoomplete transactions (only one party to the
transaction filed notification) and; (5) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions, The table does not however, exclude 23 competing offers or 74 multiple-
party transactions (transactions involving two or sore acquiring of aoquired persona),

2/ "his category {s made wp 9 souiring individuals whose assets oould not be accurately determined based on the
submitted docurents and a foreign aoquiring person wholly-owned by a foreign govermment.,

~ MNotes Detail may not add to total dum to raunding,
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TARLE VII
TRANSACTIONS BY SALES OF AOQUIRING PERSONS, 1981

(Sa.l‘:s Fggm) H-S-R Transactions Clearance Granted lt’:t:e!cnt:;e IIJ: Second m:::c:m —
pmeliet BETm ECR MGl K oE @ ot
Loss than 15 2 2 ) B &5 - 4S ) B 5 = 45
15w t02 17 2.2 - 1 - 59 59 - 1 -~ 59 5.9
25 up t0 50 . 2 29 . - 3 - &5 4S5 - - - - -
50 wp to 100 % 4 - 2 - 56 5.6 - 2 - 56 5.6
100 wp to 150 50 6.6 6 ¢ 120 120 2.0 1 2 20 4.0 6.0
150 wp to 200 » .7 - s - 119 1 - - - - -
200 «p to 300 60 729 . ? 3 1.7 50 167 5 1 8.3 1.7 10.0
300 up to 500 69 9.1 ] 5 ne 7.2 188 2 3 29 43 7.2
500 up to 1000 9% 12.6 u 5 M6 5.2 198 7 3 7.3 31 104
1000 and wp 338 “.e 6 33 201 98 9.9 3 0.4 41 1S
Sales rot availablea 22/ 3.1 V- ] - 42 a2 - - 42 a2
AlLL Transactions %2 100.0 104 1 e st » 67 3.5 0.2

E
&
[ )

1/ During calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program. The amaller number, 762, reflects adjustments to eliminate the following types of transactions: (1) 211
transactions reported under Sections 7A(c) (6) and TA(c)(8) (transactions f{nvolving certain financial businesses and
requlated industries); (2) 27 transactions which were followed by separate notifications for one or more additional
transactions between the same parties during 1981 (such transactions are listed here as a single consolidated
transaction)y (3) 31 transactions found to be non~reportable; (4) 4 inocomplete transactions (only one party to the
transaction £iled notification) and; (5) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions., The table does not however, exclude 23 competing offers or 74 multiple-
party transactions (transactions involving two or more acquiring or acquired persons).

2/ Transactions in this category include acquiring individuals whose sales could not be mnécly determined, newly
ormed aoquiring campanies and foreign companies with no U.S. operations,

Bote: Detall may not add to total due to rounding.
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TABLE VIII
TRANSACTIONS BY ASSETS OP ACQUIRED ENTTTY 1/, 19681

Asset Range #-S~-R Transactions Clearance Granted to FTC or DOJ Second Requests 1asued

roen of

TS smyme ey R 2 AR

Less than 15 83 10.9 4 3 4.8 ?.6 8.4 2 2 2.4 24 4.8
15uwp 0 25 108 14.2 10 10 9.3 9.3 18.5 6 4 5.6 3.7 9.3
25 yp to 50 ‘ 145 19.0 16 15 . 1.0 10.3 21.4 7 6 4.8 4.1 9.0
50 up to 100 nz 15.4 18 8 15,4 6.8 2‘2.2 10 3 8.5 2.6 1.1
100 up to 150 58 7.6 10 1 17.2 1.7 19.0 6 - 10.3 - 10.3
150 up to 200 . 3.7 3 4 10,7 4.3 5.0 1 2 3.5 7.1 107
200 wp to 300 46 6.0 8 3 174 65 239 S 1 1009 2.2 1.0
300 up to 500 » 5.1 6 3 15.4 7.7 2.1 2 1 5.1 2.6 7.7
500 up to 1000 43 5.6 7 4 16.3 9.3 25.6 3 4 7.0 9.3 16.3
1000 and wp 56 7.3 14 6 25.0 10,7 35.7 ? 2 12,5 3.6 161
:vs::l:;l? 3By 5.1 8 5 20,5 12.8 3.3 2 2 s.1 S.1 103
All Transactions 762 100.0 104 62 13.6 8.1 2.8 ST 27 6.7 35 10.2

1/ The assets of the aoquired entity were taken from responses to item 2(d) (i) (Aasets to be Aoguired) or from items
4(a) or 4(b) (SEC documents and annual reports) of the premerger notificatian and report form.

2/ DbDuring calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program, The smaller number, 762, reflects adjustments to eliminate the following types of transactionss (1) 211
transactions reported under Sections TA(c)(6) and 7A(c) (8) (transactions involving certain financial businesses and
requlated industries)s (2) 27 transactions which were followed by separate notifications for one or more additional
transactions between the same parties during 1981 (such transactions are listed here as a single oonsolidated
transaction)s (3) 31 transactions found to be non-reportable; (4) 4 incomplete transactions (only one party to the
transaction filed motification) and; (S) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions, The table does not however, exclude 23 competing offers or 74 multiple~
party transactions (transactions involving two or more acquiring or acquired persons).

3/ Por thirty-three of these transactions the value of the assets up the entity being aoquired is not available., The
other sif transactions {nvolve the formation of joint ventures, none of which had any assets,

Note: Detail may not add to total due to rounding,
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TABIE IX
TRANSACTIONS BY SALFS OF AOQUIRED ENTITY 1/, 1981

Sal:s ll?_aiggms H-S-R Transactions Clearance Granted to FTC or DOJ Secord Request Issued
Number 2/ Percent Number S::;ge:;:: gfoup Number S::e:e ;at:: gfcm
FC g FrIc g Total IC D FIC pad Total
Less than 15 % 11.8 6 2 6.7 22 8.9 2 1 2.2 11 3.3
1Suwp o 25 KE] 9.6 8 3 11.0 4.1 151 6 1 8.2 1.4 9.6
25 up to 50 140 18.4 8 13 5.7 9.3 15.0 2 S 1.4 3.6 5.0
50 up to 100 141 18.5 20 12 14.2 8.5 22.7 10 6 7.1 4.3 1.3
100 up to 150 48 6.3 ? 6 14.6 12,5 7.1 4 3 8.3 6.2 14.6
150 up to 200 3 4.1 . 3 12.9 9.7 2.6 3 - 92 - 9.7
200 up to 300 W30 3.9 8 1 26.7 3.3 3.0 2 - 6.7 - 6.7
300 up to 500 a7 6.2 12 ? 25.5 14.9 40.4 8 2 171.0 4.3 2a.3
$00 up to 1000 4% 6.0 12 3 26.1 6.5 32.6 ¢ 3 8.7 6.5 15.2
, 1000 and up 64 8.4 14 8 2.9 12,5 4.4 7 4 0.9 6.2 17.2
Sales not . .
available 52y 6.8 ] 4 9.6 7.7 17.3 3 2 5.8 3.8 9.6
All Transactions 162 100.0 104 62 13.6 8.1 21.8 51 27 6.7 3.5 10.2

1/ The sales of the aocquired entity were taken fram respnges to items 5 (dollar revenues) and items 4(a) and 4(b) (SEC
ta and annual reports) of the premerger notification and report form.

2/ During calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program, The smaller mmber, 762, reflects adjustments to eliminate the following types of transactionss (1) 211
transactions reported under Sections 7A(c) (6) and 7A(c) (B8) (transactions involving certain financial businesses and
requlated industries); (2) 27 transactions which were followed by separate notifications for one or more additionmal
transactions between the same parties during 1981 (such transactions are 1listed here as a single oconsolidated
transaction)y (3) 31 transactions found to be non-reportable; (4) 4 incomplete transactions (only one party to the
transaction filed notification) and; (5) 48 secondary aoquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions, The table does not however, exclude 23 campeting offers or 74 multiple-
party transactions (transactiong involving two or more aocquiring or acquired persons).

3/ Transactions in this category are represented by the acquisition of newly formed corporations or corporate joint
ventures fram which no sales have been generated and the acquisition of assets which had produced no sales or revenues,

Note: Detail may not add to total due ¢to rounding.
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2-oigte Indust iption
BIC Code Y/
o1 Agricultural Production-Crope
62 Ageicultural Production-Livestock
10 Metal Mining
1 Anthracite Mining
12 Bituninous Coal and Lignite Mining
1 0{1 and Gas Pxtraction
4 Mining and Quarrying of Hormetallic
Minerals, Except Puels
13 Building Construction-General Contractors
and Operative Buildecs
Oonstruction other than Bullding
Oonstruction-Genecal Oontractoes
17 Conetruction-Special Crade Oontractocs
, 0 Pood and Kindred Products
a Tobaooo Manufacturers
2 Textile Ki1l Products
a3 Apparel and other Pinishad Products made
fram Pabrics and Similar Materials
24 L and Soad Products,
Except Purniture
F- Purniture and Pixtures
26 Paper and Allied Products
21 Printing, Publishing and
Allied Industties
- ] Chenicals and Allied Products
2 Petroleum fefining end Related Industries
3 Rubber and Misc. Plastics Products
n Leather and Leather Prod
32 8tone, Clay, Glass, and Corcrets Products
3 Primary Metal Industries ’
k) FPabricated Metal Produxcts, Exoept Machinery
and Transportation Bguipment
» Machinery, Except Electerical
» Plectrical and Electronic Machinery,
Equipment and Supplies
n Transpoctatfon Bpuipment
3 Measuring, Analyzing and Controlling
Instruments; Photographic, Medical
and Optical Goods; Watches and Clocks
» Miscellaneous Mamfacturing Industries

TARLE X

INCUSTRY GROUP OF ACQUIRING PERSON AND ACQUIRED ENTITY, 1981
Axpiring Person

Acrquired Pntity

to FPIC or b}
Paber 2/ g fotal

2 - - -
1 - . -
e - - -
1 - - -
3 - - -
n 1 3 4
3 T - 1
10 - - -
4 - - -
1 - - -
a ¢ 6 u
3 1T - 1
1 ‘- - -
1 - - -
s - - -
2 - - -
2 - 2
n - - -
b T ¢ 1n
L T s
? 1 1 .
2 1 - '
’ Y 4
* t 2 w
2 s 4 ’
@ 12 3 1
n s 2 .
n 2 1 )
- 1 1

T - 1

Clearance Granted  Second Pequests

Is8usd
Lo\ o 5.7 8
1 3 [}
4 2 [
1 - 1
2 3 L
s 1 [
1 - 1
3 - 3
3 - 3
1 1 2
10 I n
3 1 4
] - [

t JRVIIPS

P BB B KR

B &

51

Clearance Granted

Gecond Requests  Nurber of 2-Digit

1
- 1
T ¢
2 4
- 1
11
1 1
6 15
11
2 2
- 2
¢« 10
3 1
- 1
1 s
2 6
« 1
« 15
I 1
3 ]
- ‘
- 1

1ssued Intra-Tnvstry
“FIC D0J  Total Transact ions
- - - 1
T - 1 -
- - - 3
- 1 1 n
- e - s
- 1 1 -
s 4 9 n
- 1 1 -
- - - 1
- - - 1
- 1 1 -
- - - 2
- - - s .
3 3 6 16
3 1 4 4
- - 2 1
6 - 6 3
4« 1 ) 3
1 3 8
? 3 10 n
s 2 7
T 1 2 3
3 - 3
L - 1 1
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TABLE X (continued)

INCUSTRY GROUP OF ACQUIRING PERSON AND AOQUIRED ENTITY, 1981

2-Digit Jndustry Description Acquiring Pecson Acquired Enelty
B8IC Code _lj Clearance Granted Second Requests Clearance Granted Second Requests Nutber of 2-Digit
to FIC or U\ 1saued __to PIC or DX .. 18sued Intra-Indunstry
Nnber 2/ FIC DO  Tutal FiC Do Total Huber 2/ FIC DU Total  FE poJ  total Transactions
L] Railroad Transportation - - - - - - - 1 - - - - - - -
2 Motor Preight Tranaportation
and Warehousing [ 1 - - - ‘- - - [} - - - - - = - -
“ Water Transpoctation 6 - - - - - - 7 - - - - - - 2
45  Transpoctation by Adr 1 - - - - - - . T - 1 1 - 1 -
7 Transportation Services 2 - - - - - - - - - - - - - -
® Qwmnication 16 2 1 3 1 - 1 2 - - - - - - 7
9 Electric, Gas, and Ban{tary Services 12 - - - - - - 5 - - - - - - 1
%0 wholesale Trade-Dursble Goods 2 3 4 7 3 1 4 n 4 2 6 3 - 3 n
51 Wholesale Trade-Hondusable Goods n - [ 6 - 3 3 M 4 3 ? 1 1 2 11
52 Bullding Materials, Haroware, Garden
Bupply and Mobile Home Dealers - - - - - - - 1 - - - - - - -
53 General Merchandise Stores 13 H 2 7 - - - 3 1 4 - - - 5
-54 Pood Btores ) 2 - 2 - - - 4 1 - 1 - - - 3
55 Automot jve Dealers and Gasoline
Service Stations - - - - - - - 2 - - - - - - -
56 Apparel and Accessory Stores 2 - - - - - - 6 - - - - - - -
- Purniture, Home Purnishings, and ’
Equipment Stores - - - - - - - - - - - - - -
58 Eating and Drinking Places '] - - - - - - - 2 - - - 2
59 Miscellanecus Retail u - 1 1’ - - - 14 1 1 2 - - - s
60 Banking 6 - - - - - - 7 - - - - - - 5
61 Credit Mgencies other than Banks 5 1 - 1 - - - a - - - - - - 10
62 Becurity and Commodity Brokers,
Dealers, Exchanges, and Gervioes U - - - - - - 11 2 - 2 - - - 5
63 Insurance Q 3 1 4 ) 1 2 L 2 1 3 } 3 - 1 k ]
64 Insuzancs Mgents, Brokers, and Service 5 - - - - - - [ 1 - 1 1 - 1 3
(1] Rea) Estate ph ) - - - - - - n - - - - - - 3
7 Holding and other Investment Offices 15 - - - - - - n 1 - 1 - - - 5
k] Hotels, Rooming Houses, Canps, and
other 1083ing Places L - 1 - - - . - - - - - - 2
n Personal Services 2 1 - 1 - - - 3 1 - 1 - - - 2
3 Business Services 9 - 3 3 - 1 1 1 1 3 4 - 2 2 S
75 Automotive Mepair, Bervices, and Garages 1 1 - 1 T - 1 7 - . - .. .. _
7% isoellansous Repair Services b Y - - - - - - 1 - - . . - - =
™ Motion Pictures N [ ] - 2 2 - 1 1 4 - 1 1 - 1 1 1
79  Amusement and Recreation Bervices, i’
Except Motion Pictures 2 - - - - - - S - - - - - - -

80 Health Services 2 k] ? 10 2 3 3 3 4 7 11 3 3 L] 19

¥6162
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TABLE X {continued)
INDUSTRY GROUP OF AOQUIRING PERSON AND AOQUIRED ENTITY, 1981

2-Digit Industry Description iring Person Aoquired Entity
8IC Code 1/ clearuma crma Second Requests Clearance Granted  Second
!asued to FIC or M}
“-ber./_ﬁ .@ Lb.a.! FC o Tofal Mmber 3/ FIE 000 mfal FT D0
[ ) Miscellanecus Services ' - - - - - - 3 - - -
‘9 Nonclassifiable Bstablishments - - - - - - - 2 - - -
OV Diversified Compenies : ] u 4 18 7 3 10 % 4 -

00 Not Available . . Ny .1 1 2.1 - 1 <V p§ 2 3
All Transactions 7] 104 62 166 1 n ;] ‘%2 104 62 166

1/ 2-Digit SIC oodes are part of the system of Standard Industrial Classification established by the U.S. Government,
Standard Industrial Classification Manual, 1972 Executive Office of the President - Office of Management and Budget.
The SIC groupings used in this table were determined fram responses submitted by filing parties to item 5 of the
premerger notification and report form.

2/ During calendar year 1981, 1083 transactions were reported under the Hart-Scott-Rodino premerger notification
program. The smaller number, 762, reflects adjustments to eliminate the follawing types of transactions: (1) 211
transactions reported under Sections 7A(c)(6) and 7A(c) (8) (transactions involving certain financial businesses and
requlated industries)s (2) 27 transactions which were followed by separate notifications for one or more additianal

.transactions between the same parties during 1981 (such transactions are listed here as a single oconsolidated

transaction)s (3) 31 transactions found to be non-reportable; (4) ¢ incomplete transactions (only one party to the
transaction filed notification) and; (5) 48 secondary acquisitions (filed pursuant to Section 801.30(a) (4)) reported as
a result of reportable primary transactions. The table does not however, exclude 23 oampeting offers or 74 uultlple—
party transactions (transactions 1nvolv1ng two or more acquiring or aoquired persons).

3/ ‘Transactions included in this category represent newly formed companies, companies with mo U.S. operations and
notification filed by individuals,

&/ Transactions included in this category represent the acquisition of newly formed companies and the acquisition of
assets located outside the U.S.

Note: Detail may not add to total due to rounding,

BILLING CODE 8750 e

Requests

Nunber of 2-Digit
Intra-Industry
Transactiona

- JYCRN
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B. Summary of Transaction
Notifications Received and Formal
Enforcement Activity Taken Since the
Inception of the Premerger Notification
Program

The table in this section presents the
number of filings received annually
under the Hart-Scott-Rodino premerger
notification program and the number of
formal enforcement actions taken by the
Federal Trade Commission and the
Department of Justice with respect to
mergers since the program went into
effect. The number of filings listed in
this table for 1981 is greater than the
number of transactions included in
tables in the previous section because it
includes banking mergers, secondary
acquisitions and two-step mergers. The
formal enforcement actions listed here
are not necessarily based on premerger '
notification filings.

These formal actions do not represent
the full enforcement impact of the
program. For example, these categories >
do not reflect transactions that were
abandoned after the parties learned that
an enforcement agency intended to
oppose consummation of the
transaction. Nor do they reflect
transactions that were deterred because
of the assurance that enforcement
agencies would review all transactions
subject to premerger notification
program.,

BILLING CODE 6750-01-M

HeinOnline -- 47 Fed. Reg. 29196 1982
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TABLE X1

PREMERGER TRANSACTIONS FILED AND MERGER ENFORCEMENT ACTIVITY SINCE
THE HART-SOOTT-RODINO ANTITRUST IMPROVEMENTS ACT BECAME EFFECTIVE

Nuber of FIC Enforcement Ac.tims Authorized 3/ Number_of DOJ Enforcement Actions 3/
Calendar  “Number of Preliminary  Consent  Oowplaints 4/ Preliminary  Consent  Actions
Year Transactions  Injunctiong Orders Issued Injunctions  Agreements Initiated
1978 I/ 2/ 355 0 2 4 2 2 8
1979 2/ 868 3 6 ) 6 3 10
1980 824 2 13 - ' 3 4
1981 1083 4 6 4 0 2

1/ The premerger notification rules went into effect on September 5, 1978.

2/ Wevised rule 16 CFR § 802'.'20 went into effect on November 21, 1979. This rule expanded considerably the rumber of
transactions valued at $15 million or less that are exempt fram reporting requirements,

3/ These legal actions taken by' the Federal Trade Oommission and the Department of Justice may or may not be based on
premerger filings. ’

4/ Does mot include complaints where consent arder was obtained in the samg year,

Bougoa: Second, Third, Fourth and Pifth Annual Reports to Oongress pursuant to Section 201 of the Hart-Scott-Rodino
Antitrust Improvements Act of 1976 and supplementad by enforcement agency data,

BILLING CODE 6750-01-C
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Part Three

A. Should the size of Person or Size of
Transaction Dollar Reporting Levels Be
Raised Based On

o Enforcement Patterns?
o Inflation?

Background. Section 7A of the
Clayton Act, 18 U.S.C. 18a (The Hart-
Scott-Rodino Antitrust Improvements
Act of 1976) requires, in part, that any
merger or acquisition between a
business entity with annual sales or
assets exceeding $100 million and a
business entity with annual sales or
assets exceeding $10 million which
involve the purchase of more than $15
million in voting securities and assets be
reported in the prescribed manner prior
to consummating the transaction. The
Federal Trade Commission, with the
concurrence of the Assistant Attorney
General for Afititrust was granted
authority to exempt transactions “which
are not likely to violate the antitrust
laws.” Section 7A(d}(2) of the Clayton
Act, 15 U.S.C. 18a(d)(2). The issue
considered here is whether the materials
presented in Part Two concerning
enforcement patterns and the inflation
since 1976 provide an adequate basis for
increasing the dollar size for
reportability.

One index for accommodating the
effect of inflation is the implicit price
deflator for the Gross National Product.
This index is a broad indicator of price
trends that includes personal
consumption expenditures for durable
goods, nondurable goods, and services;
gross private domestic.investment in
farm and nonfarm structures, residential
and nonresidential structures, and
producers’ durable equipment; imports
and exports; and government purchases
of goods and services.

The GNP implicit price deflator has
increased about 47 percent since 1976,
as shown in the following table:

GNP Implicit Price Deflator

1976=100

1976. 100.00
1977 105.84
1978 113.58
1979 123.21
1980. 134.25
1981 146.61

Source: Department of Commerce, Survey
of Current Business. (Index converted to a
1976 basis.}

Preliminary Conclusion: The
preliminary conclusion of the staff is
that if any changes are warranted in
dollar levels such changes should be
limited to the size of transaction. There

appears to be some basis for raising the
size of transaction test to $25 million.

Discussion

Inflation. The staff does not believe
that, by itself, inflation provides an
adequate basis for creating exemptions
under section 7A(d)(2) of the Clayton
Act, 15 U.S.C. 18a(d)(2). Congress did
not index dollar amounts to
accommodate inflation; rather it
conditioned the exemption authority on
a finding concerning the likelihood of
antitrust violations. In addition the staff
believes that automatically indexing
stated dollar amounts would
unnecessarily complicate an already
intricate statutory structure.

Nevertheless, the staff does believe
that inflation may have some legitimate
role in establishing reporting
exemptions if used in conjunction with
other factors. This role is based on the
apparent Congressional decision that
only larger transactions be subjectto |
notification requirements, an intention
that is eroded by inflation. The greater
Congressional concern about larger
transactions is generally related to
antitrust analysis where market share
(for which size is an imperfect
surrogate) is often used as an indicator
of market power. Therefore inflation in
conjunction with other indications that
smaller transactions are of lesser
antitrust significance might justify an
increase in the size of person or size of
transaction test. :

Enforcement Patterns. Table |
suggests that there is some correlation
between the size of transactions and
enforcement interest by the Federal
Trade Commission and Department of
Justice. This pattern is also evident in
Tables VIII and IX which reflect the size
of acquired entities. No comparable
pattern is evident from the tables based
on the size of acquiring firm or the
percentages of voting securities being
acquired.

While Table I suggests a pattern that
enforcement interest increages with size
of transaction, it does not indicate either
a complete lack of enforcement interest
below a certain size or a dramatic break
(i.e. increase) in enforcement interest
above a particular size level. Thus, the
tables by themselves do not provide a
natural or obvious choice for a new size
of transaction test. Nevertheless it might
be justifiable to raise the size of
transaction threshold to $25 million on
the grounds that both: the enforcement
interest in transactions below $25
million has been relatively low—
approximately one of each seven
transactions receive “clearance” for
investigation; and, the increase in
nominal dollar amount from $15 million

to $25 million does not greatly raise in
constant dollars the size of transaction
test chosen by the Congress in 1976 for
§ 7A(a)(3)(B). (This approach would also
eliminate all transactions currently
reportable under 16 CFR 802.20(b)}. On
the other hand, raising the transaction
size to $25 million would eliminate
eighteen of the seventy-eight second
requests issued by the Federal Trade
Commission and the Department of
Justice during 1981. In other words, the
increase in size of transaction test
would eliminate almost one quarter of
the transactions which received the
highest level of preliminary antitrust
scrutiny. °

B. Should Separate Size of Person or
Size of Transaction Tests Be
Established for Specific Industries
Based On

» Enforcement Patterns?
¢ Industry Size Characteristics?

Background. The 1976 Hart-Scott-
Rodino Antitrust amendments to the
Clayton Act exempt or modify reporting
requirements for transactions involving
firms in particular industries and for
transactions involving particular kinds
of goods. For example, section 7A(c) of
the Act, 15 U.S.C. 18a(c), exempts
transactions in specified regulated
industries and sales of goods and realty
in the ordinary course of business. But

_ the Act does not provide for different

dollar size tests for different industries.
On the other hand, prior to section 7A of
the Act the Federal Trade Commission
initiated premerger notification
requirements which established size
criteria for transactions in the cement,
dairy and food distribution industries
that were lower than the subsequent
criteria established under section 7A.
Commission Enforcement Policy with
Respect to Vertical Mergers in the
Cement Industry, January 17, 1967, CCH -
Trade Regulation Reporter { 4520;
Commission Enforcement Policy with
Respect to Mergers in the Food
Distribution Industries, January 17, 1967,
CCH Trade Regulation Reporter 4525;
Enforcement Policy with Respect to
Mergers in the Dairy Industry, 43 FR
1992, January 13, 1978, amended 43 FR
28046, June 28, 1978. These programs
arose out of a history of antitrust
litigation and the programs relied on
industry definitions based on that
litigation experience.

Preliminary Conclusion. The staff
does not believe it is likely that an
administrable premerger notification
system can be established which sets
separate size requirements for different
industries.

Hei nOnline -- 47 Fed. Reg. 29198 1982
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Discussion. While the staff recognizes
the significance of a $15 or $25 million
transaction varies in different industries,
it has not developed a generally
satisfactory method to establish
appropriate levels for different
industries or to identify which
transactions should be included within
an industry. Establishing separate
industry reporting criteria raises a host
of difficult and related issues.

As noted earlier the number of
premerger filings for specific industries
was not large enough to discern patterns
of enforcement activity even using the
grossly overbroad industry categories
that are defined by two digit Standard
Industrial Classifications (SIC). While
two digit SIC definitions almost surely
comprehend too many different business
activities to provide a useful definition
of an industry, are there better uniform
definitions? How many separate
industry categories with separate
reporting criteria should be established?
Will the establishment of a multitude of
separate standards unduly complicate
an already complex statutory program?
If separate reporting criteria are )
established for a few industries, will the
absence of separate criteria be unfair to
some of the remaining industries that
are lumped together under general -
reporting criteria? In the absence of
clear benchmarks reflecting size-based
enforcement patterns for specific
industries, how should the size criteria
be established for different industries? If
separate size criteria are to be set with
reference to the minimum efficient scale
of firms within an industry, how is this
always controversial question of scale
economies to be determined? And how
would the industry be monitored to
determine technological or
organizational changes in scale
economies?

Assuming industries could be defined
and relevant si%e criteria could be
determined for individual industries it is
not obvious how reporting parties would
" identify whether transactions would
meet specific industry criteria. For
example, if reportability of a transaction
depended on the acquiring firm and the
acquired entity having a specified
combined amount of annual sales or
revenues from particular goods or
services, or assets engaged in certain
specified activities, how would an
acquiring firm be able to predict the
relevant sales or assets level of the
‘prospective acquired entity to determine
reportability prior to consummating the
transaction?

The objections to establishing
separate size requirements for different
industries are practical, not theoretical.

It may be possible at some point to
overcome these practical problems and
establish separate reporting thresholds
for certain industries under the Hart-
Scott-Rodino premerger notification
system. Acceptable separate industry
size tests must satisfy three
requirements: the criteria which define
the industry must be objective; the size
threshold must be based on antitrust
considerations; and, acquiring parties
must be able to determine which
industry size thresholds apply prior to
consummating a transaction. The
appropriateness of higher separate size
thresholds ought to be established by
data showing that a significant number
of transactions in that industry are being
reported which generate very little
antitrust enforcement interest.

C. Should the Requirement That a Party
File Separate Notifications for :
Additional Purchases of Voting
Securities of One Business Entity Be

s Eliminated?
» Simplified?

Background. Under existing rules 16
CFR 801.1(h) a person who purchases

. the voting securities of a business entity

in several transactions may be required
to file several premerger notifications.
The requirement for additional filings is
triggéred by the person increasing its
holdings of voting securities beyond
several threshold levels which are
stated in terms of percentages of the
total number of voting securities of the
business entity. For example, a party is
required to file once for acquisitions of
15 percent or more of a business entity's
voting securities. Before the same party
can acquire 25 percent or more of the
voting securities of the same entity it
must file again, and finally, prior to
acquiring 50 percent of the entity’s
securities it must file again. Where a
party knows how many securities it
ultimately wishes to purchase it may
avoid multiple filings by filing for the
highest applicable threshold initially.

Under proposed rule 16 CFR 803.2(e) a
party who files for the acquisition of
voting securities at one threshold may
for a period of 90 days incorporate by
reference any documents or information
contained in the notification in any
subsequent filing to cross another
threshold. Under 16 CFR 804.7 a party
may acquire voting securities pursuant
to the notification for a period of one
year. If the minimum percentage’ of
securities filed for are acquired within
one year the party may, pursuant to 16
CFR 802.21(b}, buy additional securities
(but not more than the maximum
permitted at that threshold) for an
additional four years.

Preliminary Conclusion. The staff
does not believe that the subsequent
notification requirements should be
eliminated; however the staff does
believe that the incorporation by
reference standard of proposed
§ 803.2(e) could be expanded to a period
of up to one year for subsequent filings
for higher thresholds of voting securities.

Discussion. The staff continues to
believe that it is useful to require
multiple notifications for acquisitions of
voting securities for reasons already
stated by the Federal Trade
Commission. In its Statement of Basis
and Purpose for § 801.1(h} the
Commission said, “working control or
significant influence may arise at
different points with respect to different
companies. The * * * [lower] thresholds
give the enforcement agencies adequate
opportunities to assess the ability of a
significant minority shareholder to
influence or direct management, “43 FR
33465, July 31, 1978.

Although it is important that the
enforcement agencies receive notice
prior to a person increasing its securities
holdings significantly, the information
sent to the agencies in successive filings
is often identical, apart from the
statement of holdings. For this reason
proposed § 803.2(e) permits parties to
incorporate by reference any documents
or information contained in their
previous filing for a period of 90 days.
Limiting the right to incorporate by
reference to 90 days reflected practical
considerations about the period of time
the enforcement agencies can
reasonably maintain access to filed
information and the extent to which a
filing for a higher threshold is likely to
differ from a previous filing.

Upon further consideration, the staff
believes that the time period during
which incorporation by reference is
permitted might appropriately be
extended to one year. The one year
period for incorporation by reference
would then match the period established
by § 803.7, during which a party may
purchase voting securities pursuant to a
filed notification.

D. Should a Party Filing for an
Acquisition Be Permitted to Incorporate
by Reference Information or Documents
Contained Therein in Related
Secondary Acquisitions?

Background. Under existing rules, 16
CFR 801.4, whenever a party obtains
control of a business entity it is also
deemed to be separately acquiring any
voting shares held by that business
entity. The acquisition of these voting
shares (i.e. the “secondary
acquisitions”) will trigger separate
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reporting obligations if the direct
acquisition of such shares would have

" been reportable. So, for example, an
acquiring person is required to file six
separate notifications if it acquired one
large firm which held more than fifteen
percent of the voting securities of five
firms each valued at more than $15
million.

Preliminary Conclusion. The staff
believes that a party should be
permitted to incorporate by reference
any information or documents in related
*“secondary acquisitions.”

Discussion. Experience has shown
that multiple filing of identical
information in related secondary
acquisitions is unnecessary.

List of Subjects in 16 CFR Parts 801, 802
and 803

Antitrust,

By direction of the Commission.
Carol M. Thomas,
Secretary.
[FR Doc. 82~18035 Filed 7-1-82; 8:45 am]
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