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FEDERAL TRADE COMMISSION

16 CFR Parts 801, 802 and 803

Premerger Notification Program;
Paperwork Burden

AGENCY: Federal Trade Commission.
AcnON: Notice of reque,st for comments.

SUMMARY: The purpose of this notice of
request for comments by ~e Federal
Trade Commission i:l to incorporate
public views on the operation of the
Hart-Scott-Rodino premerger
notification program prior to formulating
specific proposals. The Federal Trade
Commission, with the concurrence of the
Assistant Attorney General for
Antitrust, has several times amended
the rules in order to improve the
program's effectiveness and lessen the
burden of complying with the rules. This
review of the program is principally
directed toward reducing the cost to the
public of complying with the rules.
DATES: Comments must be received on
or before August 2, 1982.
ADDRESSES: Written comments should
be submitted to both (1) the Secretary,
Federal Trade Commission, Room 172.
Washington, D.C. 20580 and (2) the
Assistant Attorney General, Antitrust
Division, Department of Justice, Room
3214, Washington, D.C. 20530.
FOR FURTHER INFORMATION CONTACT:
Roberta S. Baruch, Attorney or Kenneth
M. Davidson, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, D.C. 20580.
Telephone: (202) 523-3404.
SUPPLEMENTARY INFO~MAT10N: In
furtherance of the effort to reduce the
overall paperwork burden imposed by
the Hart-Scott-Rodino premerger
notification rules, the staff of the Federal
Trade Commission has developed
information relevant to the operation of
the rules and has considered
preliminarily four approaches to
lessening the burden.

This notice is divided into three parts.
Part Onc describes the development of
the notification rules. Part Two provides
tables summarizing enforcement
activities of the Federal Trade
Commission and the Department of
Justice and premerger notification filings
received during 1981. Part Three
presents the four approaches to reducing
the paperwork burden-raising the
dollar reporting thresholds, establishing
higher dollar reporting thresholds for
specific industries, eliminating
subsequent notification requirements for
certain transactions and permitting
incorporation by reference in relating

transactions-and a preliminary
discussion of the merits of these
approaches.

Part One

Background. In 1976, the Congress
enacted section 7A of the Clayton Act
(the Hart-Scott-Rodino Antitrust
Improvement Act of lS76, 15 U.S.C. 18a)
to improve the effectiveness of antitrust
enforcement. Previously the antItru3t
agencies often lacked the necessary
information Imd sufficient time to obtain
an adequate remedy for an illegal
acquisition. The Federal Trade
Commission has summarized
congressional objectives of the Act:

[T]he Act requires that the agencies receive
prior notification of significant acquisitions
between sizeable parties, provides certain
tools to facilitate a prompt but thoruugh
investigation, assures an opportunity to seek
a preliminary injunction before the parties
are legally frae to complete the transa clion
and eliminates the problem of unscrambling
the assets when one of the agencies obtains
an order injoining consummation of the
acquisition. (Third Annual Report to
Congress by the Federal Trade Commission
pursuant to section 201 of the Hart-Scott­
Rodino Antitrust Improvements Act of 1970,
dated December 31, 1979. at p. 2).

The premerger notification rules (16
CFR Parts 801, 802, and 803) closely
track the specific provisions of the Act.
The statutory limits on the size of
persons and transactions subject to the
reporting requirements were
incorporated into the original rules,
along with the categorical exemptions
listed in the Act. Since then, pursuant to
their authority under section 7A of the
Clayton Act (15 U.S.C. 18a(d)(2)(B)), the
antitrust enforcement agencies huve
adopted additional exemptions to
reduced the compliance burden.

The Act exempts two categorit's of
transactions that are unlikely to result in
antitrust violations. One kind is defined
in terms of the size--i.e., the dollar
value of the parties and of the
transaction. The second kind is based
on the nature of the transaction. For
example, acquisitions of goods or reality
in the ,ordinary course of business,
limitea acquisitions of or by foreign
persons, and certain acquisitions in
regulated industries are exempt under
the Act.

During the three years that the
premerger program has been in
operation, the Commission has tuken
several steps to reduce the reporting
burden.

• On November 19,1979 (44 FR
66782), the Commission amended the
premerger rules to exempt many
acquisitions valued at less than $15
million, so that smaller transactions

covered by the Act-but generally
unlikely to raise antitrust concerns-no
longer have to be reported. 16 CFR
802.20.

• On April 7. 1981, the Bureau of
Competition issued a formal
interpretation permitting reporting
parties to incorporate by reference
certain documents they may have
submitted with a previous filing. CCH
Trade Regulation Reporter ~ 42,475.
(This change is also included in the
recently proposed amendments to the
premerger rules.)

• In response to suggestions from the
public. the Bureau of Competition has
changed the format of the report form to
make it more convenient to use. In '
addition, this new form further reduces
the number of documents that must be
submitted with the filing. reflecting the
stafrs experience that-certain
documents are not likely to contain
information important to antitrust
enforcement decisions.

In addition to the steps already taken
to reduce the reporting burden, the
Commission also has proposed
additional ways to reduce the burden.
On July 29, 1981, the Commission
published for comment a notice of
proposed rulemaking (46 FR 38710) that
would exempt certain transactions that
are reviewed by federal regualtory
agencies from the premerger reporting
requirements.

Under the proposal, the following
transactions would be exempted from
the reporting requirement:

• Certain transactions that require
approval by the Civil Aeronautics
Board. •

• Certain transactions that require the
consent or approval of the appropriate
regulatory agency under the Change in
Bank Control Act or the Change in
Savings and Loan Control Act.

The quantity of infurmtion that must
be submitted by filing persons would be
reduced as follows:

• Copies of documents that were
prepared for the Securities and
Exchange Commission and were
submitted with a previous filing could
be incorporated by reference in a
subsequent filing by the same person.

• Registration statements filed with
the Securities and Exchange
Commission that do not dir~ctly relate
to the transaction being reported would
not have to be submitted.

The final form of these rules is
currently being reviewed. That form will
reflect both the comments received on
the proposed rules and the results of an
independent study of the premerger
rules conducted by Professor Samuel C.
Thompson of the University of Virginia.
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Professor Thompson's study, Evaluation
of the Premerger Notification Program,
is available from the Federal Trade
Commission which funded the study.

The Federal Trade Commission's
premerger notification office has begun
a project to lessen the burden of
complying with the notification rules for
persons who are unfamiliar with the
rules. The premerger notification office
is preparing two sets of introductory
materials. One set will explain in
simplified terms what transactions are
subject to the prior notification
requirements of the rules. and will
provide references to key sections of the
rules. The other will explain in basic
terms how to fill out the notification
form and provide examples of common
entries. The Commission welcomes
suggestions from the public-on topics to
be included in these introductory
materials.

The Federal Trade Commission also
welcomes comments on the information
contained in Part Two and the questions
raised in Part Three of this notice.

Part Two

A. A Profile ofPremerger Notlfication
Transactions and Preliminary
E(lforcement Activities During 1981

The tables in this section provide a
statistical profile of merger and
acquisition transactions that were
subject to filing requirements during
1981. The transactions have been
grouped according to various criteria
(e.g., size of transaction, size of
acquiring firm, peroentage of voting
securities acquired and industry
grouping). The various criteria are
compared in the tables with the level of
enforcement interest as indicated by a
"clearance" or a "second request."

The measures of enforcement interest
chosen reflect the division of
enforcement authoritY. between the
Federal trade Commission and the

Department of Justice and the
investigatory authority conferred by the
Hart-Scott-Rodino amendments. All
premerger notification filings are sent to
both agencies because both have
authority under the Clayton Antitrust
Act to prevent unlawful transactions
and each agency briefly reviews all
filings. If either or both agencies decide
the transaction should be scrutinized
more closely then a "clearance" process
is undertaken to insure that only one
agency will proceed with an
investigation. If further analysis
suggests the possibility of an antitrust
violation, the investigating agency will
typically utilize the premerger act's
authority to issue a request for
additional information ("second
request") to the parties to the
transaction.

"Clearance" and "second requests"
have been chosen as measures of
enforcement interest rather than
lawsuits brought or won or settlements
agreed upon for two reasons. First, the
number of instances in which lawsuits
are instituted or settlements are reached
are too few to draw conclusions about
the relevance of the various criteria.
Second, and mpre importantly, the
purpose of the Hart-Scott-Rodino
amendments was to provide premerger
scrutiny of those transactions that are
likely to violate the antitrust laws. The
universe of tran8actiorul that ought to
receive close review oorresponds most
closely to those where clearancli has
been granted or a second request has
issued.

The current universe of transactions
for specific industries is too small to
suggest any pattern of enforcement
activity by size of transaction.
Accordingly the tables only detail
enforcement activity by industry group.

BILUNG CODE 675(HJ1-M
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'l'ransactiM~
($ MIulcns)

H-S-R 'l'ransaeticns
~y~jJ

'DWB I

NXmSITItH9 BY SIZE (II' 'mANS1C1'IOf, Y 1981
(By Size Range)

Clearance Granted to ~ or OOJ
~r Percent y __

!!£ 1m. E!£ 1m. ~

8e<lord ~ts Issued
~r Percerit-Y__

!!£ 1m. !!£ 1m. ~

N

S
~

Y 'ftle size of transactioo is based m the agqreqate total lIIlD.lnt of IIOting securities and assets to be held b'f the
lICCJJiring perscn as a result of ttl! t£lll'lSactloo am is taken hCII the response to it:.enl l(e) of the prellerger
rotlfication and report fom. . .

Y DlrllllJ calendar year 1981, 1083 transactions ..ere reported umer the Hart.eoott-IbJlro prenerger rotiflcaticn
progrillll. 'ftle IIlIaller rurtler, 762, reflects lKi;ust:nlents to ellJllinate the following types of transacticnsl (1) 211
transacticns reported under Sectlcns 7A(e) (6) and -'A(e) (8) (transactions iOllOlv11llJ certain financial businesses and
regulated in:llstrles), (I) 27.transactlons ..... ich were followed by separate notlficaticns for one or !mre acl'Iltlonal
transacticns between the 8iIIle parties dJrlng 1981 (such transactions are listed here as a single consoUdated
transactim) r (3) 31 transacticns foun:l to be IOl-reportable, (4) 4 IllCQll)lete transactions (ooly one party to the
transaction fUed mtification) and, CS) 48 secondary acquisitions CfUed pursuant to Section aOl.lOCa) (4) I reported as
a result of reportable primary transactions. The table OOes not however, exclooe 23 cx:np!ting offers or '4 nu1tlpl.e­
party transacti~ (transactions lnllOlving bID or IIDre acquirllllJ or aoIUlred persons).

}/ Percentage of total transactlcns.

y Percentage of transaction range grcup.

~I Detail MY not add to total &. to rcudllllJ.

1.1

3.5

3.4

4.0

Lea than 15

15'f»to25

25'f»toSO

SO 'f» to 100

100 'f» to 150

l5O'f»to200

200 ",to 300

3OO'f»toSOO

SOD 'f» to 1000

1000 n 'f»

All 'l'ranaectlcnB

17 11•• 7 ] 8.0 3.4 11.5 2

173 22.7 13 12 7.5 6.9 14.5 9
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23 ].0 10 3 43.4 13.0 56.5 4
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TABLE II

HXJ)ISITI06 BY SIZE OF 'J'RI\HSAC'I'Im y, 19B1
(ClmJlativel

Transact ion AmJunt H-S-R Transactions Clearance Granted to PfC or OOJ 5eo:nd R!!quests tBBued
($ MilUm) Percentage of Percen~or

Total NlmJer of Total Nlmtler of
~y~ NlJ!tler Clearances Granted " N\JItler Seoond Requests

FIt .@ ~ ~ Total rn: OOJ Fi'C 0CiJ Total

Less than 15' 81 U.4 7 3 4.2 l.B 6.0 2 I 2.6 1.3 3.8

Less than 25 260 34.1 20 15 12.0 9.0 n.1 U 7 14.1 9.0 23.1
I

Less than 50 467 61.3 0 33 25.9 19.9 45.8 17 14 21.8 17.9 39.7.
Less than 100 592. 77.7 61 n 36.7 25.3 62.0 29 19 37.2 24.4 61.5

Less than 150 645 84.6 67 45 40.4 27.1 67.5 33 19 n.3 24.4 66.7

Less than 200 66' 81.8 73 47 44.0 28,3 72.3 35 19 ".9 24.4 69.2

Less than 300 703 92.3 82 51 49.4 30.7 80.1 41 20 52.6 25.6 78.2

Less than SOD 126 95.3 92 54 55.4 32.'5 88.0 45 23 57.7 29.5 81.2

Less than 1000 744 97.6 98 57 59.0 34.3 9J.4 4B 25 61.5 32.1 93.6

All trlll'lUCtions 762 100.0 104 62 62.1 31.3 100.0 51 21 65.4 34.6 1.00.0

Y 'ftle size of transactim is b!Ised m the aggregate total lIIID1nt of voting securities and assets to be held by the
acquiring persm IllI a result of the transactim and is taken freID the response to item 3 (e) of the premerqer
rotification aM report fom.

y OOring calendar year 1981, 1083 transactions 1lere reported under the Hart-5cott-loUro premerger mtification
program. 'n1e lIIIaller romer, 162, retlect,s adjustJllents to elimil\lte the folloollng types of transactionsl (1) 211
transactions reported under sections 7A(c) (61 and lA(cl (BI (transactions involving certain financial businesses and
regulated industriesl, (21 21 transactions lllhich were followed bv separate notifications for one or IIDre additional
transactions between the saJ1I! parties during 19B1 ISuch transactions are 1isted here as a single oonsoridated
transactim), (3) 31 transactions fcurd to be non-reportable, (4) .. ilO:llPlete transactions looly'one party to thlt
transaction filed notificationl am, (5) 4B seca'ldary acquisitions (filed pursuant to section BOl.301al (411 reported as
a result of reportable primary transactions. 'Mle table does not however. exclude 23 cnJtletlng offers or 74 nultiple­
party transactions (transactions involVing bolO or IIDre acquiring or l1ICXl\Iired persons).

~I Detail rNrf not add to total due to rwndlng.
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'nUIlB III

'ftWlSIICl'ICNS DMXNIN:; 'nI! GRNfl'D(; CR CU'ARNCB BY 1lGBCY, 1981

t>:l
~
~

=Q)

Clearance Granted as a Percentage ofe'l'ransactlon~
($ MUUonS)

Clearance Granted
By.Aqercy

!!£ ~ !2!i!!.

'!bta1 llI!tler of
Transactloos 1/
~ !Q!. '!bUr

"ransactIOns~n

Each 'l'ransacUan
'Range GrO\!? y_

!!!:. !Q!. ~

'lbtal tbltler of
Clearances Granted
.f:!£ !Q!. ~

Leu thin 15

15 'I» to 25

25 'I» to 50

5O'I»tolDO

lDO'I»tol5O

150 'I» to 200

200 l.p to 300

JOOl.pto500

SOD l.p to 1000

1000 ri l.p

All Clearances

7

13

23

18

6

6

9

10

6

6

104

3

12

18

9

3

2

4

3

3

5

62

10

25

41

71

9

•
13

13

9

U

166

0.9

1.7

3.0

2.4

0.8

0.8

1.2

1.3

0.8

0.8

13.6

0.4

1.6

2.4

1.2

0.4

0.3

0.5

0.4

0.4

0.7

8.1

1.3

3.]

5.4

3.5

1.2

1.0

1.7

1.7

1.2

1.4

21.8

8.0 3.4

7.5 6.9

11.1 8.7

14.4 7.2

11.] 5.7

25.0 8.3

26.5 11.8

43.4 13.0

33.3 16.7

33.3 27.8

13.6 8.1

U.5

14.5

19.8

21.6

17.0

33.3

38.2

56.5

50.0

61.1

21.8

4.2 1.8 6~0

7.8 7.2 15.1

13.9 10.8 24.7

10.8 5.4 16.3

3.6 1.8 5.4

3.6 1.2 4.8

5.4 2.4 7.'

6.0 1.8 7.8

3.6 1.8 5.4

3.6 3.0 1.1

62.7 37.3 100.0
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Y blrlng calendar year 19B1. 1083 tranaactlona wre repxted WIder the Hart~tt-ltldl~premerger ~tlflcatlan

progr_. 'ft1e _Uer ruaber, 762, reflects ..tjustments \0 eUainate the follatlng types of transactionse fU 211
transactions reported wder sections 7A(e) (6) ad 7A(e) (If) (transactions involvllY,l certain financ\al businesses arwJ
recplated irdJstries), (2) 27 tr-.:ticnJ V1idl were follClWl!d bf separate notificaUalS fae one ae mre altiitlallli
transactiOl18 between the same parUes cluing 1981 (such transactions are Hsted here as a single CXlIlSOlidated
transEtion), (3) 31 transactlcnJ fcurd to be nm-reportable, (4) 4 iro:Jl1llete transactions (oolV one party to the
transaction fUed mt1fication) ad, (5) 48 lEOOl'ldarvacquisitions ffiled pursuant to section B01.30fa) (4» repocted ..
a result of reportable primary transactioos. 'ft1e table does not however, exclude 23 caJt:leting offers or 74 ..lUple­
party transactions (transactions involvllY,l b«) ae IIDre acquiring ae acquired persons).
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TABI.B IV

'lWtN.'W::TUHi DMlLVOO 'nIB ISSUNCB or StXDI) 1lfXJJl'Sl'S, 1981

Y. Iklting calendar year 198~, 1083 transactions tIllre reported W'lder the Hart-Sc:ott-l\:ldino premerger notificatim
progrM. 'nle B1Ia11er rumer. 162, reflects adjustlllents to ellJalnate the following types of transactions. (1) 211
transactions repxted W'lder SectiOl"18 lAlel(6) and 7A(el (81 (transactions involving certain financial businesses and
rec.J1lated inr:1lstries), (2) 27 transactions "'idl were followed bf separate notifications fex me ex Imre additional
trlll'l8aCtions bebileen the BaIIle parties &Iring 1981 (l5ucn transactions are listed here as a single oonsoUdated
transactim), (3) 31 transactions fcurd to be non-reportable, (4) 4 1l1lXllPlete transactima Iooly one party to the
transactioo fUed Mtificatioo) and, (5) 48 IIeCXlIWry ~lsltions (fUed pursuant to Sectim 801. 30 la) (4)) reported as
a result of reportable prlJnary transactions. TtIe table OOes not lnIever, exclude 2] CXIlp!t1ng offers or -14 alltiple-­
party transactions (transactions involving bolO ex lIDCe ~lring ex ~lred persons).

11 Percentages also~ In WIE I.

~. Detail Mf not add to total _ to ramding.

-'Ibtal tmtJerof 'l'raiiSactlons In Each 'l6til-~r of
Transactlms 1/ Transactloo Ran]e Gr<Q) 2/ Seoond Requests

!l£ .m! 'Ibtal n£.m! ~ !!£.m!.~

Transactions Involving
the Issuance of
Second Requests

3.8

U.2 "1'J
CIl
c.

16.7 CIl

et
21.8 ='0

CIl
QCl

5.1 ....
(II-CIl

2.6 ..--t.O <:
t.O 2-

>l:>
'16.4 -
Z

6.4 ~....
100.0 N

co--"tj
:1.
C.
llJ
~
'-<c::«
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....
co
co
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'"1
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0
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CIl
C.
::t'c::
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1.3

1.3

1.7

9.0

6.4

3.8

2.6

2.6

34.6

3.4 2.6

1.7 U.5

6.3 1.1

U.6 15.4

1.5 5.1

1.3 2.6

20.6 7.7

30.4 5.1

27.1 3.8

27.1 3.8

10.2 65.4

3.4

1.1

3.5

4.0

2.9

13.0

U.l

U.l

3.5

0.4 2.3

2.0 5.2

1.7 2.9

2.2 9.6

0.5 7.5

0.3 8.3

0.9 17.6

0.9 11.4

0.1 16.7

0.7 16.1

10.2 6.7

Seoond Requests Issued as a Percentage of.

0.4

0.1

0.3

0.3

3.5

0.1

0.8

0.9

0.1

3 0.3

15 1.2

U 0.8

17 1.6

4 0.5

2 0.3

7 0.8

7 0.5

5 0.4

5 0.4

18 6.1

1

3

2

2

27

!!£ .!m' ~
1

6

1

5

Transactlm~
1$ MillIonS)

Ifill tNn 15 2

15 14» to 25 9

25lf1toSO 6

SOlfltolOO 12

100 1fI to 150 4

150 1fI to 200 2

200 1fI b) 300 6

3OO'~ to soo 4

SOO ~ to 1000 3

1000 and ~ 3

All TransactiCIM 51

~
~

=~
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'lULl Y

1QJJ1Sl'l'IQG BY JIDIlJmlC 'ftRSJDD, 1981

"

N
l;C
I-"
==

tbIber
~ tnJ

Second Requests Issued'ftIresho1cl H-S-R 'l'ransactlona

~y~

Clearance Granted to~ or OOJ
Percentage of

'I'tIrestnld Grnp

!:!£ !!Yo ~
tbiber
~ OOJ

Percentage~
'I'tIreshold Group

.!Z. ~ 'lbtat

$15 JI1UIal 20 2.' 1 - 5.0 - 5.0

15' .. '.3 9 4 lJ.B 1.3 27.1 5 1 10.4 2.1

25' U 5.4 5 2 12.2 4.9 17.1 2 - 4.9

SO, 470 51.7 6] 3C 1].4 7.2 20.4 24 14 5.1 ].0

Asaata ~y lJ] 24.0 26 22 14.2 12.0 216.2 20 12 10.9 6.6

All !'ranaactlCllll 762 100.0 104 62 1].6 8.1 21.' 51 27 6.7 ].5

y D1rlD) calendar year 1981, 108] tranaactlona were reported lI1der the Hart-6cott-loHno premerger notlflcatlcn
progrilll. 'ftIe Sllilller rurbec. 762, reflects adjustments to ellalnate the follGllng types of transactlOl8I fl) 211
transactlOl8 reported Inter sections 7Ale) (6) and 7A(e) (8) (transactlOl8 Involving certain financial businesses and
ce«J.Ilated IrdJstries) J (2) 27 transactlona ""1m were followed bf separate noUflcations fIX one IX DXe additional
transactlona between the same parties clJring 1981 (suctJ transactiona are listed here as a single consolidated
transactloo) J (J) 31 transactlona fowd to be rcn-reportable, (4) 4 illXllPlete transactlona (ooly ate party to the
transactloo fUed notlflcatioo) am, (5) 48 seoordary ilO:IUisitlona (filed pursuant to Sectioo 801.30(a) (4)) repocted as
a result of reportable primary transactlUlS. 'ftIe table does not hOoIever, ellClude 23 cx:lqletlng offers or 74 nultip1e­
party transactions (~ansactlona InvolvlD) bID IX mre ilO:IUlr lng IX ilO:IU1red persons).

Notel, DetaU MY not d to total "- to founHng.
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Y b1rinJ calendar JNI' 1~1. 1083 transactions tete rep«ted wdet the Hart-6Clott-ltldim preEtl)et 1'IOtlflcatian
ptolJr.. 'ftle _l1ee 1UItler, 762, ~flecta ad1us~ta to .e11J1lnate the follOllllnJ types of transactlone. (1) 211
transactlCIM reported mder Sectlone '7A(e} (6) and '7ACe) 18} (1:ransactions lnvolvinJ certain financial businesses and
r~latell ilOlstrtestl (2) 27 transctians "'leta wre followed bV separate noUficatlone foe one or IlOce alktiticnal
transactions between the 8iIIIl! parties 4Jril1lJ 1981 (1IUCb transactions are listed here as a sinJ1e consolidated
transactlOl)' (l) 31 transactions fOlJld to be non-reportab1e, (4) 4 il'CCllP1ete transactions lmlv one party to the
transactlm fUed mtlflcatlOl) and; (5) 48 eeoondary acquisitions (fUed pursuant to 5ectlm 801.30 (a) (4)) ri!POtt:ed as
• result of reportable priJllary transctlana. '!'he table does not hcM!ver, exclude 23 CXJIIIetinJ offers or '74 adtlp1e­
party transacUons (transactions lnvolvlnJ bID CC lOre acquirtnJ CC acquired per8Ol1S).

11 'ftlis category til IIade ~ • IICl:JJlrlnJ lrdtvlclJa18~ allgeta coold not be aetUtately c1etendnerJ based en the
"-tted 6:1a1aenta IIllI " fcceilJl' aDlJIlrlnJ pereon -"olly-owned I¥ " foreilJl' cplerrllll!ftt.

~vt

~ Br ASSeI'S t:I HXJ)IRDG JIf2DII, 1981

13 1.1

lO 1.3 1 - lO.O - lO.O

a 3.1 1 4 3.6 14.3 11.9

a 5.' 4 5 9.3 U.6 20.9

e ,.. 5 5 10.2 lO.2 2O.C

Jt 5.1 5 2 12.1 5.1 11.9

52 ,., , • 15•• 1.1 23.1

M U.I C 6 4.1 1.0 U.'
U2 14.1 U I 9.8 7.1 11.0

320 G.O 54 27 20.0 8.4 28••

101/ 1.3 1 1 10.0 10.0 20.0

762 100.0 1D4 62 13.6 8.1 21.1
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10.0 - 10.0

3.6 lO.1 !t.3

C.7 C.1

6.1 - '.1
5.1 . 5.1

3.1 1.t 5.1

2.3 5.1 '.1
4.5 2.7 7.1

10.9 3.8 14.1

lO.O lO.O

6.' 3.5 lO.2

1

1 3

2

3

2

2 1

2 5

5 3

35 12

1

51 27

Percentage. of.....r Asset Range CrO!!!
!!£.!B!. l!£.!B!. ~

Clearanoe Granted to PIe or rnJ
l'ercentaqe of

_ tlaltler Asset Range Group

.!:!£ ~ .!:!£.!B!. ~

H-S-R transactions

~YPercent

~t RanJ!(ii{WCIM)

All tr..-ettaw

Lela thin 15

15~to2S

2S~to50

50 ~ to UlO

lOO~to15O

15O~to200

2OO~to300

300 ~ to 500

500 ~ to 1DOO

1000 and ~

Aaseta nat
avaiUb1e

Ibte. Detal1.., nat Ildd to total 4a to ronIlnJ,
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'l'MIB VII

'l'RAHSftC'l'UH BY WIS r6 HXJJIROO PIlISJ6, 1981

N
tC
~
(C
Cl

tUltler
.t!£. InJ

Seocn:1 Requests_Issued ..BalH Aanqe
($ MiWal8)

H-S-R Transactions

~!I~

Clearance Granted to PIC or OOJ
Percentage of

Sales Range Group
!!£ ~ ~

tUltler
PIC InJ

Percentage of
Sales Rat!Je Group
!!£ ~ ~

!I Olein) calendar year 1981, 1083 transactions wre reported WIder the Hart-9oott-ltldinopnMerger notification
progrlllL '1'he _11er 1UItJer, 762, reflects ad1usbllents to eUainate the followin) types of transacticftll (1) 211
transactions reported WIder sections 7A(c) (6) and 7A(c) (B) (transactions .nvolvin) certain financial businesses and
recplated irdJstrles), (2) 'Z7 transactions tohich tlere fo11~ bf separate notiflcations for one oc .-xe additiooal
transactions bettleen the _ parties dJrlh) 1981 (such transactions ere llsted here as a sih)le CXlnBOlldated
transactiCX'l) J (3t 31 transactions found to be nm-reportable, (4) 4 i~lete transactions (only one party to the
transaction fUed notiflcation) and, (5) 48 secxrdary acquisitions (flled pursuant to section B01.30(a) (4)) reported as
• result of reportable pr1Jllary transactions. 'ft1e table does not however, exclude 23 CX1lpetih) offers or 74 1lU1tiple­
party tr~tlons (transactions involvilll) bolO or llDCe acquirllll) oc acquired persons).

2/ 'l'r8NlilCtions in this category Inc1wJe acljuidh) individUals toflos@ sales cauld not be ~ratelY deteralned, newly
famed acqulrih)~iH and foreign ~ies with no U.S. operations.

17 2.2

22 2.1

36 ••,

SO 6.6

21 3.7

&0 1.1

" 9.1

M 12.6

331 " ••

2t1/ 3.1

762 100.0

1r.esa than 15

1514111025

25f4ltlO50

5Of4ltlOlOO

1OOf4ltlO15O

150 up 110200

200 up 110 300

300 't» tlO 500

500 f4l to 1000

1000 ..s f4l

Salee IW)t "",.11Ib1e

AU 'frarwactlcN

22 2.1
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1
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104

1
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5
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1
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'lNlLE VIII

~ BY ASSE:l'S r:I AqJJIJlPD fNlTIY 11, 1981

tb!'ber:::x:.

J'sset flange
($ MUl1cna)

H-S-R Transactions

~y~

Clearance Granted to Pl'C or OOJ
Percentage of

A!lset Range Group
!!£ !!!!. ~

Second ~t:a Issued
~rcentage of

_~ Asset Range Group
!!£ ~ !!£!!!!.~

11 'ftle assets of the acquired entity tere taken ffC8 responses to itetll 2(d) (i) (~ts to be ~lred) ClC feal le:e.
4(a) ex 4 (b) (sa:: doo.nents and annual reports) of the presnerger notiflcatioo and report fonl.

Y nJrlng calendar year 1981, 1083 transactions tere reported InIer the Hart-5oot:\:-ltxUno prellll!rgeE' mtlf1catloo
progrma. 'l'tle _Uer 1UIber, 762, reflects adjusbllents to eliminate the following types of transac:ticna, (1) 211
transacticna reported InIer sections 7A(e) (6) and 7A(e) (8) (transactions il1llOlving certain financial businesses and
regulated lrdlstries), (2) 27 transacticna ""ich were folla..ed t¥ separate notificaticna for one ex axe additional
transactlcna betteen the sane parties tilring 1981 (such transactions are listed here as a single oonsolldated
transactiQ'l), (3) 31 transacUCIIl8 fourd to be non-reportable, (4) 4 illXllPlete transactions (ooly one party to the
transaction fUed notification) and, (5) 48 seoondary acquisitions (flled pursuant to section 801. 30 (a) (4)) reported as
a result of reportable primary transactia'lS. The table does IU however, exclude 23 CXlJP!tlng offers or 74 ...1tiple­
party transactions (transactions illllOlving two ex IIDre acquiring or acquired persons).

11 Fer thirty-three of these transactlcns the value of the assets LP the entity being acquired Is not available. '!'he
other s1l: transact:iQ'lS Involve the fOCllliltioo of joint ventures, none of ""ic:h had arrv assets.

I.- than 15

15LPto25

2SLPto50

50 LP to 100

lOOLPto15O

150 LP to 200

2OOLPto300

300 LP to 500

500 LP to 1000

1000 d LP

Asseta IU
avall.tlle

All TransactlClll8

13

108

145

117

58

28

46

)9

41

56

J1j}/

762

10.9

14.2

19.0

15.4

7.6

3.7 "

6.0

5.1

5.6

7.3

5.1

100.0

4

10

16

18

10

3

8

6

7

14

I

104

3

10

15 .

8

1

4

3

3

4

6

5

62

4.8 3.6

9.l 9.l

11.0 10.3

15.4 6.8

17.2 1.7

10.7 14;3

17.4 6.5

15.4 7.7

16.3 9.3

25.0 10.7

20.5 12.8

13.6 8.1

1.4

18.5

21.4

22.2
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25.0

23.9

23.1

25.6
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2
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2
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90 11.8

H-S-R Transactions

~y~

'l'A8IB IX

TRANSllC1'RN; BY SMm CF ~IRm fN1'l'I'Y y. 1981

Z
a
.....
N
Cl:I

"rj...
0:
OJ
~

Nce....
~

-

~
Q..

[
~
ell

o,g.
en-ell...-<:e..

I~
, .:'l

6.7

1.1 3.3

1.4 9.6

3.6 5.0

4.3 11.3

6.2 14.6

9.7

Percentage Of
Salea Range Griai
.E!£ OOJ ~

3.B 9.5

3.'1 10.2

4.3 21.3

6.5 15.2

6.2 17.2

2.2

'i.9

6.7

1

1 8.2

.. 1.4

6 7.1

3 8.3

9.7

6.7

2 17.0

3 8.7

4 10.9

Seocn'J Request Issued

2

27

NlJlber
Pre OOJ

8.9 2.

17.3 3

21.8 51

2.2

7.7

8.1

6.7

11.0 4.1 15.1 5

5.7 9.3 15.0 2

14.2 8.5 22.7 10

14.6 12.5 27~1 4

12.9 9.7 22.6 3

26.7 3.3 30.0 2

25.5 14.Q 40.4 8

26.1 6.5 32.5 4

21.9 12.5 34.4 7

9.6

13.6

2

3

13

12

6

3

1

7

3

8

4

62

Clearance Granted to FIC or OOJ
Percentaqe ·of

Sales Range Gr~
.E!£ OOJ !2!&

6

8

8

20

'7

4

8

12

12

14

NlJlber
FIt: mJ

5

104

B.4

6.3

4.1

3.9

6.2

6.0

9.6

18.4

18.5

5.8

100.0

46

64

52 ],I

762

73

140

141

48

31

,30

41

All Transactions

Sales~
1$ MluCilS)

LeBO than 1.5
15~to25

25 ~ to SO

50 ~ to 100

100 ~ to 150

150 ~ to 200

200 ~ to 300

300 ~ to SOO

500 ~ to 1000

; 1000 and ""

Sales not
available

1/ 'ftle sales of the lICqUire4 entity lIIere 'taken frao respnges to item!! 5 (dollar reverues) and itemB 4 (a) and 4 (b) (~
ib:uaenta and annual reports) of the prelllerg& notiflcatioo ard report fom.

Y Illring calendar year 1981. 1083 transactions lIIere reported InJer the Hart-soott-lbiiro prE!ll!rger not.1ficatioo
pro:Iran. 'l'he _lIer 1'LII'ber. 762, reflects adjustments to e11llllnate the folIQolil1lJ types of transactions, (1) 211
transactions reported InJer sections 7A(c) (6) and 7A(c) (8) (transactions involving certain financial businesses and
req.Jlated irdJstrlea), (2) 27 transactions ..aidl lIIere followed bj separate notifications for one or III)re additiooal
transactions betlileen the same parties cluing 1981 (such transactions are listed here as a single oonsolldated
transactim), (3) 31 transactions fourd to be ron-reportable, (4) 4 inc:arplete transactims (mly one party to the
transactlm filed rotificatim) am, (5) 48 eeoondary acquisitions (fUed pursuant to sectioo 80l.30(a) (4)) reported as
• result of reportable primarY transactions. 'l'he table does not however, exclude 23 OCJ1lll!ting offers or 74 1lU1tiple­
patty transactions (transactions involving two or Imre aoquiril1lJ or -=quired persons).

Y Transactions in this cateqocy are represented bj the .:lqUisitim of rmwly formed corporations or corporate joint
ventures fraa ""'Lch ro sales have been generated am the acquisitioo of assets ..aich had prcxluced ro sales or reveooes.

......
l::
c<
~

.....
co
Cl:I
N-::;:'
a
"d
o
c;n
ell
c..
:::d
E..
ell
c;n

~, netaU ~ not aM to total clJe to rcudinlJ.
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JNIJl9l'Rf GIQJIl tJl" H:OOIlIIIC~ NIl KXlUIIlI'D ENITI'Y, 1991
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tbod Ind Kindred I'rolb:te
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'lUtllJl MJll I'rolb:te
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Eleetrlao1 lftJ Eleetrcnlc lladllnery,
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'1'AliU:: X (OXltl'nUCO)

II~INlllsmY GIO.JP OF N::(UIRr~ PUlSCN AND N::(UlRED ~T\', 1981 ' ~
I~

2~lglt InWatry !le!!C1flptian kryJlrlr!! Person lIrqulred Ent Ity ~
~y Clearance Grantfd seacnJ AequesU Clearance Granted SeaJnd Req\>eSU _",r of 2~lqlt

to Frr or 11>1 Issued to PTr (](' [J)J Is.qued lntra-IrdJtltrv
~ y Frc OOJ 'l\,t,.l PIC OOJ Total~ Y PfI:: OOJ 'lbtaT rn:-OOJ 'IbtiiT Trdl\SaCt lCflB

~ lla11roed TransparUtial - - - -. - - · 1

.2 IIot.cc Freight Transpxtatlal
andlllar_l"" , - - - .- . - •

•• ICatarTranspartatial , - - - - - - 7 - - - - - - 2 '''OJ
Transpartatlan b'f Air

CD
.5 1 - - - - - · • 1 - 1 1 - 1 - Q.

CD
.7 Transpartatlal Ilervu. 2 - - - - - - - - '". - - - - - a.. a:-..lcatlal 11 2 1 1 1 - 1 :llI · - - - - - 7 :;!:l

.9 Blectrlc, Gall, WllI Banitar]' 8ervlDaa U - - - - . - 5 - - - - - - 1 C@.
fIl

50 1Ilo1ellale Tralie_nble QxllS8 )2 1 • '7 1 1 ];2 • 2 6 3 - 3 U -• CD

'"51 IIlolesale Tr~AbleQxld. )2 - 6 6 - 3 3 3t • 3 '7 1 1 2 U -52 !kIlldl"" Mated.le, Hardware,· Gar... <:
Il\.tJply ""'" 1tJb11e Ibm Dealer. - . . - . - - 1 - - - - - - - 9-

53 ~ralllerd>an<ll"" Store. D S 2 '7 - - - • 3 1 • - - - 5 "":'l54 IbaI Stolree , 2 - 2 - - - • 1 - 1 - - - 3
Z

55 AutalDtlve Deal.... ani GuoU.. s:>
servtoe Statla18 - - - - - - - 2 - - - - - - - ....

N
56 Apparel ani Accea80ry StoIr_ 2 - - - - - - , - - - - - - - 0:>

57 JIlmlture, _ rurnlJllllng., ani -E<fII~t Store. - - - - - - - 1 - - - - - - - 'Tj
:2.

58 !atl"" ani Ilrlnkl"" Pl.- • - - - - - - , - 2 2 - - - 2 0-
59 lUaoeUaneoua Reta11 U - 1 1 - 1. OJ- - 1 1 2 - - - • ~
60 IIllnkIrq , - - - - - - 7 - - - - - - 5

.......
C

61 credit Aljenclee other than 1Illnk. 15 1 - 1 - - - 23 - : ~- - - - - lD
N

'2 lleoIr Ity ani Cl:JIIKld Ity Broker., -
Delller., 1!Id>anges, and servl.,... 1. - - - - - - U 2 - 2 - - - 5 ....

CO
n lnBurance U 3 1 • 1 1 2 .. 0:>

2 1 3 1 - 1 3D N

6t InIIurance 1lgenta, Broker., ani Service 5 - - - - - - ,
1 - 1 1 1 -- 3

'5 _lll11tata D - u '"0- - - - - - - - - - - 3 ....
a

'7 Ibldlrq ""'" otIler InIIMmont Offices 11 - - - - - - U 1 - 1 '0- - - 5 a
fIl'10 Botela, 1aJI!"" Ilal_, ~. ani ro

other I&:ldglrq p~ 5 - 1 1 - - - • - - - - - - 2 0-

72 l'enonal. gervIClell 2 1 - 1 3
:;!:l- - - 1 - 1 - - - 2 l::

73 a.al_ lIervloee , - 3 1 - 1 1 11 1 3
ro• - 2 2 5 fIl

75 Au~U'" ~Ir. llervU., ani Gar.. 1 1 - 1 1 - 1 7

76 lUaoeUIllllOl1I RePair IlatvlC* 1 - - - - - - 1

78 It)tlal Pleturee . • - 2 2 - 1 1 • - I 1 1 1- 1

79 AaJ_nt ani Ra::reatloo Bervlc:ea,
Elloept -.tlal Plcturee 2 - - - - - - 5

80 Health Serv lcea 211 3 ,
10 2 1 1 23 • '7 11 2 3 5 19
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TABLE X (CXlntinued)

INIlJS'n« GR:lJP CR N::WIRIN:: l'ERSQl NIl N::WIRED ENl'ITr, 1981

19 eu-u-- lIervtm.

" tblc~lfUb1e JlIItabll__t8

2-Dlgit
~y Clearance Granted--secooa-lII!qI.Ie8t8 Illnt>er of 2-Dlqlt

to f'n: oc [OJ IB9UEd Intr....IrOJotry
!!£ !e!. ~ !!£ !e!. Total 'l'ransac:tlons

~irlrq PerllOn

':
l;-
et
~

~.
til-Cll...-

7

1

27978

• 11

51 27

~Jr~Entltv

4

3

166

4J1 1 2

'112 104 62

~1I

J

..
2t 47 3 10

1 - 1

51 27 71

., It 4 18

:MJ/ 1 1 2

762 104 62 166

CleariuQ-Gran~secm:JIlB<juie.ta
to Plr. DC [OJ losued

!!:!!!!!.1I.t!£ rriJ ~ t!£ !e!. ~. - - ~

IlllluItry ~rlptla'l

Dilll8f81flecl QIIIWII.

ti Al/.l~1e

All !'ranuctlorw

rN

00

<:
o
:-

"'".:'1
Z
~
J-O
t\J
(Xl-y 2-oigit SIC codes are part of the system of Standard Industrial Classification established by the U.S. GoYemnent,

St:andard Ird:astrla1 Classiflcattoo Manual, l271 Executive Office of the President - Office of Management ard BUll]et.
'1'tIe SIC groupings used in this table lIiere determined frau responses IIlItmitted by fiUB;I parties to item 5 of the
premerger notification and report form.

Y nldng calendar year 1981, 1083 transactions lIiere repocted uroer the Hart-soott-lbHno premergernotification
program. 'ftle Sllaller 1"UIber, 762, reflects aijustmenta to elim1nate the foUcwiB;l types of transactions I (1) 211
transactions reported \Ilder sections 7Ale) (6) ard 7ACe) 18) CtriW!8Ctiona involviB;l certain financial businesses ard
regulated irWstries), (2) 27 transactions W1icb were followed by separate notifications tor one or I\¥)re crl'Iitianal

,transactions between the same parties dJring 1981 Csuch transactions are listed here as a single oansolidated
transaction), (3) 31 tr!l/lS8Ctions found to be ncn-reportable, (4) 4 incc:oplete transactions Conly one party to the
transactioo fUed notificatioo) ard, (5) 48 seoondary acquisitions Cfiled pursuant to sectioo 801.30Ca) (4)) reported as
a result of reportable primary transactions. The table does not however, exclude 23 OCIJlleting offers or 74 nultiple­
party transactions Ctransactions involviB;l two or lIDre acquir iB;J or acquired persons)..
:y Transactions iB:1uded in thia category represent newly fanned <nipanies, <nipanies with no U.S. operations ard
notification filed by individuals.

JI Transactions il¥:luded in this category represent the acquisition of newly foClllild <nipaniel an4 tI'Mt acquisit100 of
assets located CIltside the U.S.

~l Detail r&/ not ~ to total die to rcundiB;J.

"%j....
0.:
llJ
~--C-<
!"l

'"""co .
(Xl
t\J-4'
o
'0,
o
til
Cl)

0.­
:;:c
a
Cll
ttl
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B. Summary of Transaction
Notlfications Received and Formal
Enforcement Activity Taken Since the
Inception of the Premerger Notlfication
Program

The table in this section presents the
number of filings received annually
under the Hart-Scott-Rodino premerger
notification program and the number of
formal enforcement actions taken by the
Federal Trade Commission and the
Department of Justice with respect to
mergers since the program went into
effect. The number of filings listed in
this table for 1981 is greater than the
number of transactions included in
tables in the previous section because it
includes banking mergers, secondary
acquisitions and two-step mergers. The
formal enforcement actions listed here
are not necessarily based on premerger '
notification filings.

These formal actions do not represent
the full enforcement impact of the
program. For example, these categories
do not reflect transactions that were
abandoned after the parties learned that
an enforcement agency intended to
oppose consummation of the
transaction. Nor do they reflect
transactions that were deterred because
of the assurance that enforcement
agencies would review all transactions
subject to premerger notification
program.
BILUNG CODE 6750-01-M
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TABIE XI

PlUHRD 'l'RNWC'J'I(NS FIUD lIN) MEIO:R~ 1C'fJVJT'l SI~
'mE 1fAR'l\-SlD!'l'-IQ)IN) Nll'lmJS'l' IHP~ Per BB:I\ME EFftX:TIVE

ll.IIber of PIC Dlforoement ktlms Authoclzed 1/.__ Iblber of [OJ Dlforoement ktlons 1/

Ca1erdar
,
tlIrbel' of Preliminary CDtPlalnts y Pre) "inaryCalsent Ca\Sent kUma

J£.!!- Transactions Injunctions ~ Issued Injunctions I\greenents .!!l!llated

1978 Y 11 355 0 2 4 2 2 8

19791/ 868 3 , 4 , 3 10

1980 824 2 13 5 3 4 5

1981 1083 4 , 4 0 2 2

Y 'ftle preerger notification rules went into effect en Sept.edler S. 1978.

Y 1leYlsed rule 16 CPR S 80'2.20 went Into effect en NoventJer 21, 1919. 'ItIls rule expanded cmsiderably the IUltler of
trlP88Ct1cns valued at $15 .UUen ex less that are ellenpt fraa repor:UrJ;J requirerrents.

1/ bse legal ctlaw taken 171' the Pederal Trade OJmIissien am the DepartJllent of Justice _'/ ex may not be based en
pr-.erger flUrJ;Js. '

j/ ooe. l¥)t lnclldt CXIIPlalnts .ra consent exeter IIIU obtained in the BallIlt year.

BcurQlU Sec:Dd, 'ftlhd, I'DUrth ri Pifth Annal Reports to ~re. Plrsu/II\t to Sectien 201 of the Hart~t-Rodino
Antitrust~u 1tct of 1976 _ 81Q)1l!1ll1!1lted 171 enfexcement agerq'data.
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Part Three

A. Should the size ofPerson or Size of
Transaction Dollar Reporting Levels Be
Raised Based On

• Enforcement Patterns?

• Inflation?

Background. Section 7A of the
Clayton Act, 18 U.S.C. 18a (The Hart­
Scott-Rodino Antitrust Improvements
Act of 1976) requires, in part, that any
merger or acquisition between a
business entity with annual sales or
assets exceeding $100 million and a
business entity with annual sales or
assets exceeding $10 million which
involve the purchase of more than $15
million in voting securities and assets be
reported in the prescribed manner prior
to consummating the transaction. The
Federal Trade Commission. with the
concurrence of the Assistant Attorney
General for AD.titrust was granted
authority to exempt transactions "which
are not likely to violate the antitrust
laws." Section 7A(d)(2) of the Clayton
Act,-15 U.S.C. 18a(d)(2). The issue
considered here is whether the materials
presented in Part Two concerning
enforcement patterns and the inflation
since 1976 provide an adequate basis for
increasing the dollar size for
reportability.

One index for accommodating the
effect of inflation is the implicit price
deflator for the Gross National Product.
This index is a broad indicator of price
trends that includes personal
consumption expenditures for durable
goods, nondurable goods, and services;
gross private domestic,investment in
farm and nonfarm structures, residential
and nonresidential structures. and
producers' durable equipment; imports
and exports; and government purchases
of goods and services.

The GNP implicit price deflator has
increased about 47 percent since 1976,
as shown in the following table:

GNP Implicit Price Deflator

1976=100

1976 100.00
1977 105.84
1978 · 113.58
1979 ; 123.21
1980 134.25
1981 146.61

Source: Department of Commerce, Survey
ofCurrent Business. (Index converted to a
1976 basis.)

Preliminary Conclusion.' The
preliminary conclusion of the staff is
that if any changes are warranted in
dollar levels such changes should be
limited to the size of transaction. There

appears to be some basis for raising the
size of transaction test to $25 million.

Discussion

Inflation. The staff does not believe
that, by itself, inflation provides an
adequate basis for creating exemptions
under section 7A(d)(2) of the Clayton
Act. 15 U.S.C. 18a(d)(2). Congress did
not index dollar amounts to
accommodate inflation; rather it
conditioned the exemption authority on
a finding concerning the likelihood of
antitrust violations. In addition the staff
believes that automatically indexing
stated dollar amounts would
unnecessarily complicate an already
intricate statutory structure.

Nevertheless. the staff does believe
that inflation may have some legitimate
role in establishing reporting
exemptions if used in conjunction with
other factors. This role is based on the
apparent Congressional decision that
only larger transactions be subject to
notification requirements, an intention
that is eroded by inflation. The greater
Congressional concern about larger
transactions is generally related to
antitrust analysis where market share
(for which size is an imperfect
surrogate) is often used as an indicator
of mark,et power. Therefore inflation in
conjunction with other indications that
smaller transactions are of lesser
antitrust significance might justify an
increase in the size of person or size of
transaction test.

Enforcement Patterns. Table I
suggests that there is some correlation
between the size of transactions and
enforcement interest by the Federal
Trade Commission and Department of
Justice. This pattern is also evident in
Tables vm and IX which reflect the size
of acquired entities. No comparable
pattern is evident from the tables based
on the size of acquiring firm or the
percentages of voting securities being
acquired.

While Table I suggests a pattern that
enforcement interest increases with size
of transaction, it does not indicate either
a complete lack of enforcement interest
below a certain size or a dramatic break
(i.e. increase) in enforcement interest
above a particular size level. Thus, the
tables by themselves do not provide a
natural or obvious choice for a new size
of transaction test. Nevertheless it might
be justifiable to raise the size of
transaction threshold to $25 million on
the grounds that both: the enforcement
Interest in transactions below $25
million has been relatively low­
approximately one of each seven
transactions receive "clearance" for
investigation; and, the increase in
nominal dollar amount from $15 million

to $25 million does not greatly raise in
constant dollars the size of transaction
test chosen by the Congress in 1976 for
§ 7A(a)(3)(B). (This approach would also
eliminate all transactions currently
reportable under 16 CFR 802.20(b)). On
the other hand. raising the transaction
size to $25 million would eliminate
eighteen of the seventy-eight second
requests issued by the Federal Trade
Commission and the Department of
Justice during 1981. In other words. the
increase in size of transaction test
would eliminate almost one quarter of
the transactions which received the
highest level of preliminary antitrust
scrutiny. •

B. Should Separate Size ofPerson or
Size of Transaction Tests Be
Established for SpeClfic Industries
Based On

• Enforcement Patterns?

• Industry Size Characteristics?

Backgraund. The 1976 Hart-Scott­
Rodino Antitrust amendments to the
Clayton Act exempt or modify reporting
requirements for transactions involving
firms in particular industries and for
transactions involving particular kinds
of goods. For example. section 7A(c) of
the Act. 15 U.S.C. 18a(c), exempts
transactions in specified regulated
industries and sales of goods and realty
in the ordinary course of business. But

. the Act does not provide for different
dollar size tests for different industries.
On the other hand, prior to section 7A of
the Act the Federal Trade Commission
initiated premerger notification
requirements which established size
criteria for transactions in the cement.
dairy and food distribution industries
that were lower than the subsequent
criteria established under section 7A.
Commission Enforcement Policy with
Respect to Vertical Mergers in the
Cement Industry, January 17, 1967, CCH
Trade Regulation Reporter ~ 4520;
Commission Enforcement Policy with
Respect to Mergers in the Food
Distribution Industries, January 17, 1967,
CCH Trade Regulation Reporter ~ 4525;
Enforcement Policy with Respect to
Mergers in the Dairy Industry, 43 FR
1992. January 13, 1978, amended 43 FR
28046. June 28, 1978. These programs
arose out of a history of antitrust
litigation and the programs relied on
industry definitions based on that
litigation experience.

Preliminary Conclusion. The staff
does not believe it is likely that an
administrable premel'ger notification
system can be established which sets
separate size requirements for different
industries.
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Discussion. While the staff recognizes
the significance of a $15 or $25 million
transaction varies in different industries,
it has not developed a generally
satisfactory method to establish
appropriate levels for different
industries or to identify which
transactions should be included within
an industry. Establishing separate
industry reporting criteria raises a host
of difficult and related issues.

As noted earlier the number of
premerger filings for specific industdes
was not large enough to discern patterns
of enforcement activity even using the
grossly overbroad industry categories
that are defined by two digit Standard
Industrial Classifications (SIC). While
two digit SIC definitions almost surely
comprehend too many different business
activities to provide a useful definition
of an industry, are there better uniform
definitions? How many separate
industry categories with separate
reporting criteria should be established?
Will the establishment of a multitude of
separate standards unduly complicate
an already complex statutory program?
If separate reporting criteria are
established for a few industries, will the
absence of separate criteria be unfair to
some of the remaining industries that
are lumped together under general ­
reporting criteria? In the absence of
clear benchmarks reflecting size-based
enforcement patterns for specific
industries, how should the size criteria
be established for different industries? If
separate size criteria are to be set with
reference to the" minimum efficient scale
of firms within an industry, how is this
always controversial question of scale
economies to be determined? And how
would the industry be monitored to
determine technological or
organizational changes in scale
economies?

Assuming industries could be defined
and relevant siZe criteria co\.lld be
determined for individual industries it is
not obvious how reporting parties would
identify whether transactions would
meet specific industry criteria. For
example, if reportability of a transaction
depended on the acquiring firm and the
acquired entity having a specified
combined amount of annual sales or
revenues from particular goods or
services, or assets engaged in certain
specified activities, how would an
acquiring firm be able to predict the
relevant sales or assets level of the
'prospective acquired entity. to determine
reportability prior to consummating the
transaction?

The objections to establishing
separate size requirements for different
industries are practical, not theoretical.

It may be possible at some point to
overcome these practical problems and
establish separate reporting thresholds
for certain industries under the Hart­
Scott-Rodino premerger notification
system. Acceptable separate industry
size tests must satisfy three
requirements: the criteria which define
the industry must be objective; the size
threshold must be based on antitrust
considerations; and, acquiring parties
must be able to determine which
industry size thresholds apply prior to
consummating a transaction. The
appropriateness of higher separate size
thresholds ought to be established by
data showing that a significant number
of transactions in that industry are being
reported which generate very little
antitrust enforcement interest.

C. Should the Requirement That a Party
File Separate Notifications for
Additional Purchases of Voting
Securities of One Business Entity Be

• Eliminated?
• Simplified?

Background Under existing rules 16
CFR 801.1(h) a person who purchases
the voting securities of a business entity
in several transactions may be required
to file several premerger notifications.
The requirement for additional filings is
triggllred by the person increasing its
holdings of voting securities beyond
several threshold levels which are
stated in terms of percentages of the
total number of voting securities of the
business entity. For example, a party is
required to file once for acquisitions of
15 percent or more of a business entity's
voting securities. Before the same party
can acquire 25 percent or more of the
voting securities of the same entity it
must file again, and finally, prior to
acquiring 50 percent of the entity's
securities it must file again. Where a
party knows how many securities it
ultimately wishes to purchase it may
avoid multiple filings by filing for the
highest applicable threshold initially.

Under proposed rule 16 CPR 803.2(e) a
party who files for the acquisition of
voting securities at one threshold may
for a period of 90 days incorporate by
reference any documents or information
contained in the notification in any
subsequent filing to cross another
threshold. Under 16 CFR 804.7 a party
may acquire voting securities pursuant
to the notification for a period of one
year. If the minimum percentage' of
securities filed for are acquired within
one year the party may, pursuant to 16
CFR 802.21(b), buy additional securities
(but not more than the maximum
permitted at that threshold) for an
additional four years.

Preliminary Conclusion. The staff
does not believe that the subsequent
notification requirements' should be
eliminated; however the staff does
believe that the incorporation by
reference standard of proposed
§ 803.2(e) could be expanded to a period
of up to one year for subsequent filings
for higher thresholds of voting securities.

Discussion. The staff continues to
believe that it is useful to require
multiple notifications for acquisitions of
voting securities for reasons already
stated by the Federal Trade
Commission. In its Statement of Basis
and Purpose for § 801.1(h) the
Commission said, "working control or
significant influence may arise at
different points with respect to different
companies. The· * * [lower} thresholds
give the enforcement agencies adequate
opportunities to assess the ability of a
significant minority shareholder to
influence or direct management, "43 FR
33465, July 31, 1978.

Although it is important that the
enforcement agencies receive notice
prior to a person increasing its securities
holdings significantly, the information
sent to the agencies in successive filings
is often identical, apart from the
statement of holdings. For this reason
proposed § 81:13.2(e) permits parties to
incorporate by reference any documents
or information contained in their
previous filing for a period of 90 days.
Limiting the right to incorporate by
reference to 90 days reflected practical
considerations about the period of time
the enforcement agencies can
reasonably maintain access to filed
information and the extent to which a
filing for a higher threshold is likely to
differ from a previous filing.

Upon further consideration, the staff
believes that the time period during
which incorporation by reference is
permitted might appropriately be
extended to one year. The one year
period for incorporation by reference
would then match the period established
by § 803.7, during which a party may
purchase voting securities pursuant to a
filed notification.

D. Should a Party Filing for an
Acquisition Be Permitted to Incorporate
by Reference Information or Documents
Contained Therein in Related
Secondary Acquisitions?

Background. Under existing rules, 16
CFR 801.4, whenever a party obtains
control of a business entity it is also
deemed to be separately acquiring any
voting shares held by that business
entity. The acquisition of these voting
shares (i.e. the "secondary
acquisitions") will trigger separate
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reporting obligations If the direct
acquisition of such shares would have
been reportable. So, for example. an
acquiring person is required to file six
separate notifications if it acquired one
large firm which held more than fifteen
percent of the voting securities of five
firms each valued at more than $15
million.

Preliminary Conclusion. The staff
believes that a party should be
permitted to incorporate by reference
any information or documents in related
"secondary acquisitions."

Discussion. Experience has shown
that multiple filing of identical
information in related secondary
acquisitions is unnecessary.

List of Subjects in 16 eFR Parts 801, 802
and 803

Antitrust.
By direction of the Commission.

Carol M. Thomas,
Secretary.
[PR Doc. 82-18035 Flied 7-1-82; S:45 am)
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