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39040 PROPOSED RULES

FEDERAL TRADE COMMISSION "sec.7A. (a.) Except as exempted pursuant
to subsection (c). no person shall acquire,

[ 16 CFR Parts 801, 802, 803 ] ,- directly or indirectly, any voting securities
or assets of any other person, unless both

HART·SCOlT·RODINO ANTITRUST persons (or in the case of a tender offer, the
IMPROVEMENTS ACT OF 1976 acquiring person) file notification pursuant

Premerger Notification' Reporting and to rules under subsection (d)(l) and the
W ·t· g Per" d Req'u·rements waiting period described in subsection (b)

al In 10 I (1) has expired, 1!-
AGENCY: Federal Trade Commission. ",(1) the acquiring person, or the person

whose voting securities or assets are being
.ACTION: Proposed rulemaking. acqUired, is engaged in commerce or in any

SUMMARY: .Thesep,ro~osed rul«;s pre- aC~7i;!(~~e~:;~~~::~~ItieSor assets of
scribe reportmg and waIting period re;- a person engaged in manufacturing which
qUirements for persons who intend to h"as annual net sales or total assets of $10,­
make certain acqUisitions of asset-s or 000,000 ~r more are being acquired by any
voting securities. The rules are needed person which has total assets or annual net
in order to implement Title II of the sales of~loo,OOO,OOO or more;
Hart-Scott-Rodino Antitrust Improve- "(B) any voting securities or assets of a
ments Act of 1976 which relates to Pre- person not engaged in manufacturing which

N tifi ti ' Th inte ded im has total assets of $10,000,000 or more are
merger 0 ca on. e , ~ --being acquired by any person which has
pact of these rules ~ to explaIn .which total assets or annual net sales of $100,000,000
persons and transactIons are subJect to or more; or
the statute (Part 80l> , which persons and "(C) any voting securities or assets of a
transactions are exempt from the re- person with annual net sales or total assets
qUirements of the statUte (Part 802) , and of $100,000,000 or more are being acquired
how persons who are subject to the by, any p,erson with total assets or annual
statute shall comply with its require- net sales of $10,000,000 or more; and
ments (Part 803) "(3) as a result of such acquisition, thEl

• acquiring person would hold-
DATES: Comments must be received on "(A) 15 per centum or more of the v.oting
or before August 31, 1977. securities or assets of the acquired person,

uld
or .

ADDRESSES: Written comments sho "(B) an aggregate total amount of the
be submitted to both (1) the Secretary, voting securities and assets of the acquired
Federal Trade Commission, Room 172, person in excess of $15,000,000.
Washington, D.C. 20580 and (2) Assist- In the case of a tender offer the person 'whose
ant Attorney General, AntitrustDivision, voting securities are sought to be acquired
Department of Justice, :Room 3214, by a person required to file notification un­
Washington, D.C. 20530. der this subsection shall file notification pur-

suant to rules under subsection (d).
FOR FURTHER INFORMATION CON- "(b)(l) The waiting period required under
TACT: subsection (a) shall-

MalcolmR Pfunder PremergerNotifi- "(A) begin on the date of the receipt by
. , t·ti the Federal Trade Commission and the As-

cation Office, Bureau of Compe.I on, sistant Attorney General in charge of the
Room 301. Federal Trade CommISsion, Antitrust Division of the Department of
Washington, D.C. 20580. Telephone: Justice (hereinafter referred to in this sec­
202-523-3894. tion as the 'Assistant Attorney General')

SUPPLEMENTARY INFOR,MATION: Of::(i) the completed notification required
Section 7A of the Clayton Act, 15 U.S.C. under subsection (a), or
18a, as added by sections 201 and 202 of "(11) 1! such notification is not completed,
the Hart-Scott-Rodino Antitrust Im- "the notification to the extent completed and
provements Act of 1976, Pub. L. 94-435, a statement of the reasons for such noncom-

'reqUires persons contemplating certain pllance, •
direct or indirect mergers or acquisitions from both persons, or, in the case of a tender
to give the Federal Trade Commission 'offer, the acquiring person; and
(hereafter referred to .as ,the Commis-. "(B) end on the thirtieth day after the
sion) and the Assistant Attorney Gen- date of such receipt (or in the case of a cash
eral in charge of the Antitrust Division tender offer, the fifteenth day), or on such
of the Department of Justice (hereafter ,later date as may be set under subsection
referred to as the Assistant Attorney (el.m ~~g~e;.a,l Trade CO~ion and
General) advance notice and to wait cer- the ASsistant Attorney General may. in ind!­
tain designated periods before consum- vIdual cases terminate the waiting period
mation of such plans: The transactions_ specified in' paragraph (1) and allow any
to which the advance notice reqUirement person to proceed with any acquisition sub­
is applicable and the length of the wait- ject to this section, and promptly shall cause
ing periods requited are set out in the to be published in the FEDERAL REGISTER a
Act the complete text of which is re- notice 'that neither intends to take any ac­
p~ted below. The amendment to .the tion within such period with respect to such
Clayton Act does not change the stand- acquisition.
ards to be used in determining the legal- "(3) As used in this section-
tty of mergers and acquisitions. "(A) The term 'voting securities' means

f th Am d d Cl to any securities which at present or upon con-
Section 7A 0 e en e ay n version entitle the owner or holder thereof

Act, 15 U.S.C.18A, provides: to vote for the election of directors of the
TITLE ll-PREMEaGER NOTIFICATION issuer or, with respect to unincorporated is­

suers, persons exercising s1mllar functions.
NOTIFICATION AND WArrING PERIOD "(Bj The amount of percentage of voting

Sec. 201. The Clayton Act (15 U.s.C. 12 et securities or assets of a person which are ac­
seq.) Is mnended by inserting 1mm~ately quired or held by another person shall be
after section 7 of such Act the following new dete,rmined by aggregating the amount or
section: 'percentage of such voting securIties or as-

sets held or acquired by such other person
a.nd each IIffillllte thereof. ,

"(c) The following classes of trallSlIOtlontl
are, exempt from the requirements or thltl
sectIon....

"(I) acquisitions of goods or realty trans.
.:terred in the ordinary course Of business:

"(2) IIcquisitions of bonds, mortgages,
,deeds of trust, or other obl1gatlons whloh
are not voting securities:

"(3) acquisitions of voting seouritles of
an issuer at least 60 per centum of tho votin~

securities of which are ovmcd by the IIcquir.
ing person prior to such IIcquisitions:

"(4) transfers to or from II Federalagenoy
or a State or political subdIvision thercor:

"(5) transactions specificlllly exempted
from the antitrust laws by Fcderal statute:

"(6) transactions specifically exemptlld
from the IIntitrust laws by Federal statute
if approved by a. Federal agency, if COpiNI '
of all information and dooumentary mato.
rial filed with such IIgenoy aro contempoTl\.
neously filed vlith the Federal Trade Oom.
mission lind the Assistant Attorney General:

"(7) transactions whioh require aeeney
approVllI under section 18(0) of the Federal
Deposit Insuranco Aot (12 u.s.a. 1828 (e».
or section 3 of the Banl: Holding Oompany
Act of 1956 (12 u.s.a. 1842);

"(8) transactions which require agency ap..
proval under section 4. of the Bank :a:oldin~
Company Act of 1966 (12 u.s.a. 1843), seo.
tion 403 and 408(e) or the National HouSinr.
Act 12 U.s.C. 1726 ahd 1730a), or seotion l:l
of the Home Oviners' Loan Act or 1933 (Ill
U.S.C. 1464), if copies of all informntion ana
documentary material filed with a.ny !JUoh
agency are contemporaneously flIcd with the
Federll1 Trade OommIssion and the Assistant
Attorney General at least 30 days prio1' to
'consummation of the proposed trallSlIOtion:

"(9) tlCqulsition, solely for the purpose ot
investment, of voting securities, if, as a resulll
of such a,cquisition, the securIties acquired or
held do not exceed 10 per centum Of the out­
standing voting securities of tho issuer;

"(10) acquisitions of voting secttrities, it,
as a result of such acqUisItion, tho votlnU
securities acquired do not inorease, dIreetly
or indirectly. the acquiring person's per cen­
tum share of'outstllnding voting securities ot
thelssuer;

"(11) IIcqu1sitions, solely for tho purpose
of investment, by any bank, banking assooin~

tion, trust company. investment company,
or iDsurance company, of (A) voting seeuri~

-ties pursuant to a plan of reorganization 01'
dissolution; or (B) assets in tho ordinary
course of its business: and

"(12) such other acqUisitions, transters,
or transactions, as may be exempted under
llUbsectlon (d) (2) (B).
. "(d) The Federal Trade Oommlssion, with
the concurrence of the Assistant Attorney
General and by rule in accordance with seo..
tion 553 or title 5, United states Code, con~

s1stent with the purposes of this seotion-
"(I) shall require that the.notification re~

quIred under subsection (II) be in suoh form
lind contain such documentary material antt
information relevllnt to a. proposed acquisi.
tion lIS is nllcessnry and appropriato to en.
IIble the Federal Trade Oommission lind tho
Assistant Attorney General to determine
Whether such acqUisitions mny, 1! consum­
mated, violate the IIntitrust laws; and

"(2) mllY-
<I(A) define the terms used in this 1I00tion:
"(B) exempt, from the reqUirements or

this seotion, classes of persons, acquisitions,
transfers, or transactions which are not 11I:01y
to :viola.te the antitrust laws; and

"(C) prescribe such other rules l\S may hI)
necessary and appropriate to carry out tho
purposes of this section. '

"(e) (1) The Federal Trade Oommission or
the Assistant Attor~ey General may, prIor to
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the elqlIration of the 30-day waiting perIod
(or in the case of a cash tender offer. the 15­
day waiting perIod) specified In subsection
(b) (1) of this sectIon. require the submis­
sIon of additional information or documen­
tary material relevant to the proposed ac­
quisition. from a person required to file
notification with respect to such acquisition
under subsection (a) of this section prIor to
the elqliration of the waiting period speclfted
insubsection (b) (1) of thIs section, or from
any officer. direc~r, partner. agent. or em­
ployee of such person.

"(2) The Federal 'J'rade CommIssion or
the Assistant Attorney General. in its or his
discretion, may extend the 30-day waiting
period (or in the case of a cash tender offer.
the 15-day waiting-period) specified in sub-

- section (b) (1) of this section for an addi­
tional period of not more than 20 days (or
in the ,case of a cash tender offer. 10 days)
after the date on which the Federal Trade
CommIssion or the Assistant Attorney Gen­
eral, as the case may be, receives from any
person to whom a request is made under
paragraph (1)-. or in the case of tender offers,
the acqu1r1ng person. (A) all the informa­
tion and documentary material required to
be submitted pursuant to such a request, or
(B) it such request ~is not fully complied
with, the information and documentary ma­
terial submitted and a statement of the
reasons for such noncompliance. Such addi­
tional period may be further extended only
by the United States district court, upon an
application by the Federal Trade Commis­
sion or the Assistant Attorney General pur­
suanttosubsection (g) (2).

"(f) If a proceeding is inStituted or an
action is filed by the F-ederal Trade COmmis­
sion, alleging that a proposed acquisition
Violates section 7 of this Act or section 5 of
the Federal Trade CommIssion Act. or an
action is filed by the United states, alleging
that a proposed acquisition violates such
section 7- ~r section 1 or 2 of the Sherman
Act, and the Federal Trade CommIssion or
the Assistant Attorney General (1) files a
motion for a preUminary injunction against
consummation of such acquisition pendente
lite, and (2) certifies to the United States
district court for the judicial district within
which the respondent resides or carries on
business. or in which the action is brought.
that it or he believes that the public Interest
requires relief pendente lite pursuant to this
subsection-

"(A) upon the filing of such motIon and
certification. the chief judge of such distrIct
court shall immediately notify the chief
jUdge of the United States court of appeals
for the circuit in which such district court
is located, who shall designate a United
States district jUdge to whom s)lch action
shall be assigned for all purposes; ancl

"(B) the motion for a prellmlnary Injunc­
tion shall be set down for hearing by the dis­
trict jUdge so designat4!d at the earliest
practicable time. shall take precedence over
all matters except older matters of the same
character and trials pursuant to section
3161' of title IS, United States Code, and
shall be in every way elqledlted.

"(g) (1) Any person. or any officer. director.
or partner thereof, who falls to comply with
any provision of this section shall be liable
to the United'States for a civll penalty of
not more than .$l0.000 for each day during
which such person is-in violation of this sec­
tion. Such penalty may be recovered in lI.
civil action brought by the United states.

"(2) If any person. or any officer. director.
partner, agent. or employee thereof. falls
substantially to comply with the notification
requirement under subsection (a) or any re­
quest for the submIssion of additional in­
formation or documentary material unde;'
subsection (e) (1) of this section within the

PROPOSED RULES

waiting perIod speclfled in sub::cctIon (b)
(1) and as may be extended under sub::cc­
tion (0)(2), the United Skltc5 cUstr10t
court-

"(A) may order compll3nce;
"(B) shnU c."tend tho waiting period t;po­

clfied in subsection (b) (1) and as may have
been c."tended under SUbsection (0) (2) untll
there has been substantial compUanco, ex­
cept that, in tho caso of a tender olrer, tho
court may not Ch"tend such wnltIng period on
tho b:lsIs Of 0. faUure, by tho peroon whcr..o
stock is sought to bl) aequired, to comply
sUbstant1aU~with such notlflcatlon require­
ment or anysuch request; and

"(C) may grant such other equltablo ro­
lief as the court In its dlscrotIo.n determln~

necessary or appropriate,

upon application Of tho Federnl Trado COm­
mIssion or tho Assistant Attorney General.

"(h) Any information or documentary
materIll1 tlled with tho A£Sll;tant Attornoy
Generll1 or the Federal Trado Comm.!.5:llon
pursuant to this sectionshnU bo csempt from
disclosure under section 552 of titlo 5,UnI~
States COde, and no such information or doc­
umentary materlal may be JImdo pUbUc, ex­
cept as may be rolevant to any adminlstro­
tive or judicial action or proeecdlng. Nothing
in this section 15 Intended to provent dill­
closure to either body Of congres:; or to any
duly authorIzed committee or subcommittee
Of the COngress.

"(i) (1) Any action taken by th6 Federal
Trade COmmlsslon or tho Azs1!ltant Attorney
General or any fallur6 Of tho Federnl Trade
COmmIssion or tho Assist:u1t Attornoy Gen­
eral to tako any action under this section
shall not bar any proceeding or any action
with respect to such aequls1tion at any timo
under any other section Of this Act or any
other provision of L3'1'1.

"(2) Nothing contained in this section
shall limit tho authorIty of tho Arslstant
Attorney GenernI or tho Federal Trado Com­
mission to securo at any timo !rom any per­
son documen~ material, orlll testimony,
or other information under th& Antitrust
Civil Process Act, tho Federa1 Trado CommLG­
sion Act. or any other provlslon Of law.

"(j) Beginn1n}t not later than January I,
1978. the Federal Trado ColJ1J111.t:::;ion, with
tho concurrence of tho A£Sist..'Ult At+.ornoy
General. ehnll annUally report to tho Con­
gress on tho operation Of this section. Such
report shnU includo an c.s:;czsment Of tho
effects of this section, Of tho elJect3, purpo::;c,
and need for any rules promulgated pur­
suant thereto. arid any :rcco=endo.tions for
revisions Of thIs section."

EFFEC'UVE DATES

Sec. 202. (a) Tho amendment made by
section 201 of this Act shllU tako clJect 150
days after tho date of el1llCtment Of thls
Act, except that subsection Cd) of section
7A of tho Clayton Act (ns nodded bY section
201 of this Act) shan take elreot on tho date
of enactment of thIs Act. ,

Subsection 'lACd) (1) of the amended
Clayton Act, 15 U.S.C. 18ACd) (1), di­
rects the Commlssion, with the concur­
rence of the Assistant Attorney General
and by rule in accordance with 5 U.s.C.
553, to require that the notification be
in such form and contain such 1n!orma­
tion and documentary mnterlal as may
be necessary and approprinte to deter­
mine whether the proposed transaction
may, if consummated, violate the anti­
trust laws. Subsection 'lACd) (2) of the
amended Act, 15 U.s.C. 18ACd) (2),
grants the Commission, with the concur­
rence of the Assistant Attorney General
and by rule in accordance with 5 U.s.C.

39041

553, the authority CA) to define the
terms used in the amendment; (B) to
exempt additional persons or transac­
tions from the Act's notice and waiting
period requirements; and ee) to pre­
scribe such other rules as may be nec­
essary and appropriate to carry out the
purposes of Section 'lAo

On December 20. 1976, the Federal
Trade Commission published proposed
rules and a proposed notification form.
in the FEDERAL RECISrER and invited
written comments on those rules and
form prior to January 19, 1977. The
comment period was subsequently ex­
tended to February 18, 1977. More than
120 comments were received from inta-­
ested persons: many were lengthy and
detailed. study of these comments and
of the proposed rules by the staffs of the
CommL.;sIon and the Antitrust Division
of the Department of Justice resulted in
a very large number of substantive
changes in individual rules, although the
basic requirements embodied in the orig­
inally proposed rules were retained.

In an effort to make the order and
numbering of these rules somewhat more
logical, the Commission has renumbered
many of the proposed rules. The follow­
ing table indicates the number of the re­
vised rule corresponding with the num­
ber of each rule originally published in
the Federal Register on December 20.
1976.
A!l orIglno.U:r propczed, AsTeviseiJ.

section: section
801.05___________ 801. 1.
801.10__________ 801.2.
801.15______________ SOl. 3.
801.20_________ 801. 10.
801.25________ 801.11.
801.30_________ 801.12.
801.35__________ 801. 13.
801.40____________ 801.15.
801.45________ SOl. 20.
801.50____________ 801.21.
201.1;5____________ 801.40 and 802.41.
801.(10___________ 801.30.
802.05________ 802. 70.
802.10__________ 802. eo and 802.62-802.15 802.61.

802.20____________ 802.30.
802.25_____________ 803.32.
802.30 802.40.
802.35_____________ 802.50,.51 and .52.
802.40_______ 802.20.
802.45__________ S02. 21.
802.50____________ Deleted.
802.75_________ 802.6.
802.85____________ 802. 9.
802.90__________ S02.10.
802.95 [Re'".:.orvedJ___ S02.64 and. 64&.
803.05____________ 803.1.
803.10__________ 803.10.
803.15 .;__ 803.4-
803.20___________ 803.5.
803.25_____________ 803.3.
803.30___________ 203.20.
803.35____________ 802.11.

The following revised rules have been
added:
Sec. 801.4-, 801.14. S02.8, 802.22, 802.23, 802.31,

802.63, 802.71. 803.2. 803.30.

There are three areas in which the
originally proposed rules generated sig­
nificant comment. but where the Com­
mlssion has madeno basic changes in the
revised rules. In addition, signfficant
changes from or additions to the rules
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originally proposed have been made in
about a dozen areas. The reasons for the
Commission's actions are briefly ex­
plained b~low, in order to highlight sig­
nificant areas for possible additional
comment. .

AnEAs IN WHICH No SIGNIFICANX
CHANGES HAVE BEEN PROPOSED· '

cific number of the subsidiary's shares 2. COVERAGE OF JOINX VENl'URES
cannot conveniently be expressed as a
percentage of either the shares of the The basic policy decision, reflected in
parent, or the combined shares of the § 801.55 of the originally proposed rules
parent and its subsidiary corporations. to require reporting and waiting by per~
The problem is not as acutewhen the ac- sons forming certain joint ventures, gen­
quisition is of assets rather than voting erated substantial comment. Nume1'OtlS
se.curities, since assets could be valued comments insisted that, since the leeis­
w1thout~eferenceto the corporate forms. lative history is silent on joint ventures,

1. DEFINI'IION OF "PERSON" There 15, however, the anomaly that in they may not appropriately be included
:Among the provisions in the proposed a statute designed to reach acquisiti~ns within the scope of the rules. The Com­

rules which drew widespread comment by, and mergers between, large entities mission's determination to include cover~
was the definition of "person" (proposed th~ larger the acquired person, the mor~ age of joint ventures in the rules was,
§ 801.05 (a) ). The definition of this term of 1ts assets can be sold without report- however, unanimously supported by tho
has a significant impact upon both the ing. This anomaly would be magnified comments received from members of
coverage of the statute arid the specific if t}1e acquired person were always the Congress. The Supreme Court opinion in
reporting requirements imposed by the entIre corporate structure of the seller. United states v. Penn-Olitt Cltemical
rules. The problem arises from the fact The proposed rules sought to deal Co., 378 U,S. 158 (1964), supports tho
that the ,statute does not refer to com- with this problem by defining "person" position that at least some types of joint
panies or finns, but instead speaks of in two different ways. Each separate cor- ventures should be subject to tmtitrust
"persons". Moreover, it uses the single poration or other entity was a "person," scrutiny prior to formation. The Com~
term "person" in at least two different but all .such persons controlling, con- mission has determined that acquisitions
senses. trolled by, or under common controlwith of voting securities or other interests in

Section (a) of the statute says that another corporation were -'also collec- connection with the formation of joint
providing three conditions are satisfied: tively defined as a single, larger "person". ventures are to be treated like other ac"
"no person shall a~uire, directly or in- In that way, any particular "person" qUisitions subject to the Act•.
directly, .any voting securities or asset.'> could be used for purposes of the 15 per- In order to implement this approach in
of any other person, unless both persons cent cateria, put the collective "person" a manner consistent with the Act, both
••• "file notification pursuant to rules could b~ used for the size criteria. Al- the proposed and revised rules (§ 801.40)
(promulgated by the Commission) and though this approach was slightly awk- define the joint venturers as "acquiring'
the (prescribed) waiting period ••• has ward, the awkwardness stemmed from persons" (since they acquire shares Or
expired • .. •." The :first of these three the statute itself, and the approach other interest in the joint venture), and
conditions (subsection (a) (1» is that seemed to achieve the'intent of the the venture itself as the "acquired pel'~
either of the parties to the transaction' drafters. son" (since it.'> shares or assets are being
be engaged in commerce or in ,any ac- The revised rules retain this basic ap- acquired). Thus, no change in the basio
tivity affecting commerce. The second proach but seek to clarify it by introduc- approach to coverage of joint ventures
(subsection (a) (2» requires basically ing a new term "entity" (§801.1Ca) (2) ) .is embodied in the revised rules.
that one of the parties have annual net to describe and distinguish the compo- 3. BASIC CONCEPT OF THE HEPORX FonM
sales or total assets of $100 million or nent parts oNhe larger "person" (§ 801.1
more and that the other have annual net (a) 0) ). For purposes of the subsection The mos.t significant comments relat~
sales (if engaged in manufacturing) or (a) (2) size criteria the rules look to the ing to the Notification and Report Form
total assets of $10 million or more. The acquiring and acquired "persons," while focused on the degree of detail demanded
third (subsection (a) (3» specifies that for the 15 percent tests in subsection (a) by the form. The general thrust of many
as a result of the transaction the ac- (3), they look to the specific entity whose of the comment.'> was that the proposed
quiring person would hold either 15 per- voting securities, or assets are being ~orm requires more data than Congl'ess
cent of the voting securities or assets of acquired.' , mtended. It was argued that the statu­
the acquired person or an aggregate total One specific alternative that was re- tory term "notification" implies a much
amount of the voting secur1·ties and as- J'ected enVlS'io d t...~t f all less burdensome submission than thone U<:> or purposes proposed form. Some maintained that
$i~:illi~:.acquired person in excess of the acquiring person would consist of the the initial notification should do little

entire corporate structure, while the ac- more than inform the antitrust enIorce..
It seelDS ,obvious, for purposes of test- quired person would always consist of the ment agencies of the participants to the

ing the SUbsection (ar (2) size criteria of specific entity whose voting securities or transaction, the projected date of con-
the Act, that the xelevant "person" must assets were being acquired, along with ti d t
be theoentire corporate structure rather' any other entities which it controlled summa on, an .0 her noncontroversialth j t th .' Th' dis d t . and generally uninformative data. After

an us e company -or perhaps the is J;,~~o~ecaesvsanariIyag~~~tthispropos~ this initial notification, if the agency de..
particular subsidiary which: is making . s c?verage 0.. • termined that the transaction may vie..
the acqUisition. In other 'Words, whether the :Act. A yery larg7.corporatlon might late the antitrust laws, the transaction
the size criteria are met should depend sen. the vot~g ~ecur1ties or assef.<? of one could be investigated in detail by 1'0"
upon the size of the overall corporate of lts subsidianes and- escape reporting qu tin dditi alinf ti
structure, rather than on the form of whereas the same transaction would hav~ es. g a on orma on from thE}
corporate organization that is .acquiring been reportable if the. corporation had threportmtg companies. as is provided by
1 1 tit1

old ·ts t·· e Ac .ega e as a result or the transaction. s 1 own vo mg securities or asset.'>. This position fundamentally miscon~
The 15 percent test in subsection (a) Apart from the problem of inconsistency c' th t f in t

(3) raises a different problem. For ex- this arrangement would invite the'poss' ' elves e amoun 0 forma ion neces"bilit that 1- sary to make even a tentative determina..
ample, suppose the transaction involves t y a ,large corporation might tion whether a transaction may violate
the purc~ase by a large corporation of a :~~er assets to one of its small sub- the .antitrust laws. The information re..
subsidiary of another large corporation. sIdianes and then sell them to another quested by the proposed form is neces
The definition of "person" as the entire large corporation W;ithout repo~ing. sary to a determination whether to issu;
corpora~e structure would dictate that ~ther than bifurcat,ing the definition a request for additlonalinformation and
h ? person between acquired and acquir- what information to request at that time

t e selling corporatil?n's entire corpo- ~g persons, :the Commission determined The legislative history suggests that
rate structure be considered' the "ac- ill the reVlSed rules, that "persons" Congress did not intend these reports to
qulred person" for purposes of the $100 would be used for subsection (a) (2) size be vehicles to amass an economic data
million or $10 million size criteria. But if criteria: and "entities" would be used for base for generalized research, and they
the selling corporation and its subsidiary su~sectlon (a) (3) transaction criteria. are not intended to be. The reports £1.1'0

h is This fo~~a follows the basic approach dCjligned to provide data needed to eval..
,eac sue their own sto.ck, then a spe- of the ongmally.proposed rules. uate the legality of partiCUlar transac~
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t1ons. Congress also intended that the tion, but in lieu of the request in Item
reports would cQnsist of data and docu- 2(g) to furnish copies of nll conhacts,
ments reasonably available to reporting options and agreements relating to the
companies, and some revisionsha~e been proposed transaction, the revised form
made in response to Specific suggestions requests only an index of the ancJllary
of this type in the.comments. documents or clnsses of such documents.

Beyond these two criteria, the Com- 3. In lieu of that portion of Item 2(h)
mission does not believe that the legis- which required submission of nll studies,
lative history contemplated any particu- surveys, analyses, aJid reports which
lar level of detail. Rather, the statute contain any informatlon relevant to
explicitly leaves to the Commission and' market shares, competition, competitors,
the Antitrust Division the task of speci- markets, et~., the revised form requests
fying what "documentary material and only those documents prepared for the
information relevant to a proposed ac- purpose of evaluating or analyzing the
quiSition * * * is necessary and appro- proposed transacatlon, along with a nar­
priate to enable the * • * Commission rative description of the p1nnn1ng proc­
and the [Division] to determine whether ess and persons responsible for plnnn1ng
such acquisitions may, in consummated, . within the reporting person, SO that
violate the antitrust laws • * ••" meaningful second requests can be for-

Another reason for the decision to re- mulated where appropriate.
tam the overall approach to the Notifi- 4. No 7-digit SIC-based produce dam.
cation and Report Form embodied4n. the is requested in the revised form with
proposed rules is that it may permit a respect to activities other than manu­
larger number of mergers and acquisi- .facturing, and no reporting companies
tions to be consummated without ex- are required to submit any 7-digit dam.
tensions of the waiting period. Section for any year other than 1972, when such
(e)· of .the statute permits eIther the information would have been prepared
Commission or the Antitrust Division to for the Census of ],tnnufactures. In lieu
request additional information. The of the latter, companies engaged in
waiting period may be extended during manufacturing must report theIr reve­
the time that a response to that request nues for the most recent year by 5-dJgit
is being prepared, and tor as long as product class, which most large com­
twenty days after the response has been panies already prepare for purposes of
received. The greater the extent to which tha Annual Survey of Manufactures.
requests for data are deferred from the 5. No export or import dam, is required
initial report until the request for addi- on the revised form as such. However,
tiona! information, the more likely it be- manufactured products which are ex­
comes that a second request may be ported will be included (without sepa­
necessary in order to satisfy an agency rate identification> in the value of shiP­
that no antitrust violation is likely. If ments of domestic producers, and im­
second requests are Issued more fre- POrted products which are resold will be
quently, the average waiting perIod may included upon resale in the United states
be longer, rather than shorter, than it (again without sepamt~ Identification>
would be with a more comprehensive in domestic sales figures. This treatment
initial notification procedure. The re- conforms with that of the Census
quirements of the initial report will be Bureau.
publicly available, and companies will be 6. The requirement in Item G(c), for
able to begin compiling required data in state-by-state breakdowns of shipments
advance of the transaction. By contrast, in· 4-digit SIC code industries in which
the second request and Its content. will both the acquiring and qequired com­
not be regularly anticipated, and the re- panies derive revenues, has been re­
porting company will have to begin com- placed. Companies must llst instead the
piling the data during the waIting period, locations of establIshments from which
thus lengthening. possibly substantIally, dollar revenues in such industrIes were
the time required for f~ compliance. derived, and, for 2-d1gIt SIC mnjor
Moreover, 8 second request after receipt groups of industries for which it is ap­
of a sketchy initial repOrt is likely to be- propriate, lIst the states whlch comprise
more detailed and may require an even the ultimate market for the product or
larger amount of time for preparation of service. In addition, Item G(<1), which
a response. requested state-by-state dam when

In response to requests that the Notifi- there was a 7-dJgit overlap, hns been
cation and Report Form be made less deleted.,
burdensome. the Commission has made 7. Item 6(e) , which required reportJng
the following revisions. . companies t~ lIst their five most slgnltl-

1. With respect to assets being ac- cant compet1t~rs for each of their ten
quired, th~ revised form requests only 8. largest sel1lng product groups, has been
description of the "general classes of deleted.
assets," rather than a description of all 8. Items 8(0.) and 8(b), which re­
the assets required by Item 2(e) of the quest-ed data relatlhg to n1l products
proposed form. In addition, the revised which either company could have sold
form does not request detailed informa-: to the other, have been substantlnlly
tion relating to the value of the assets, streamllned. The revised form requires
the method of valuation. date of valua- identification of products as to whlch
tiOll, or dollar sales or revenues attribu- the parties had a vendor-vendee rela-
table to the assets. . tionshIp during the most recent year.

2. Both the proposed and revised form Although information requests in se\,,-
request copIes of the contract or agree- era! items have been somewhat CA­
ment embodying the proposed transac- panded, the basIc thrust of the proposed

39043

..Notification and Report Form has not
been changed in the revised rules, and
compl1nnce with its requirements should
be consIderably I.ess burdensome for re­
porting companle:> by reason of the
~bove chnnges. .
Anus m WmClI SIGlOIFIc.un:: CRA."i"GES

:HAVE BEEN" PnopoSED
1. DEl?IIllnON oF' "COnTROL"

Definition of the term "contror' is
eruclnl, because control is the concept
used to link up the entire corporate
structure which constitutes a "person"
for purpose:> of testing the size criteria
of the statute. T"Jle definition in the pro­
posedrule:> (§ E01.05Cb» recognized that
ownership of 50 percent or more of the
outstandIng voting securities of an issuer
constituted controL That definition also
sought to formulate a. subjective test by
focusing on the fact of controL A great
mnny comments were critical of this
wholly subjective standard, not only be­
cause it may be dlfficult to det&mine
tho precise percentage of voting securi­
ties which constitutes control of a. par­
ticular enterprise, but also because
many types of relationships may confer
upon persons other than shareholders
dl1rerent kinds of "powers" which may
resemble controL

The 50 percent stock ownership test
hns been retained (§ 801.1(b», and a
narroW' additional test (where one party
has a contractual power presently to des­
Ignate a majority of the directors of
another) has been added. The Commis­
sIon is considering adoption of a further
test;. whIch would define "contror' to
include the holdIng of sufficient voting
stock or the possession of sufficient vot­
ingpower to desJgnate or elect a majority
of the directors. Vlhere this type of "con­
trol" would arise at some future time or
upon the happening of some contin­
gency, one person would "control"
another only from the time that such
power ve:>ts. T"Jl1s result might be ac­
compllshed by chnnging the last clause
of § 801.1(b) to read:

(B) Power to pre::entl:; designate or elect a.
mnJorlty of tho dIrectoro or tru.,'iees of an
entIty.

The Commission considered adoption
of a percentage smaller than 50 as a
wholly objective criterion for controL In
some situations, particularly with rela­
tively large corporations, there is no
doubt that defact~control arises atsome
point beloW', sometime:> well below, 50
percent. Because it is dlfficuIt to devise a
test which determines an appropriate
percent3ae 1Y.tsed solely on objective cri­
teria, the Commission may adopt a test
which focuses on the objective factors of
voting control (or contractual power).
without relying on a. specific percentage
of voting securities held. Comments re­
lating to these alternatives are C-;,-pec1ally
invited.

2. COUVEIll'IDLE.sEctmInES

Subsection (b) (3) (A) of the statute
provides:

The term "votlIlg SllCtlrlt1es'" melUlS anT
c~lUe3which at present or 1l1l(m conreT­
slon entItle the o=er or holder thereof to
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vote for the election of dlrectors of the lssuer consequences is necessarily small. The
or, with respect to unincorporated lssuers, Commission is particularly .concerned
persons exercising similar functions. (em- that the formation of joint ventures
phllSis supplled) '-, contemplating ongoing manufacturing
The proposed rules provided no detail or service functions or of ventures in
concerning the manner in which conver- which two or more of the venturers are
tible securities were to be treated, either actual or potential competitors or could
when acquired or when held. The revised have a. customer-supplier relationship
rules contemplate that the acquisition of may raise possible antitrust problems.
convertible securities may be a report- Moreover, botlrthe scope and duration
able transaction and that convertibles of a. proposed joint venture may affect
are valued like other voting securities. the extent of the possible anticompeti­
Because the acquisition of convertibles is tive consequences raised by its forma-
the point at which the' reporting and tion. .
waiting period requirements attach, the The Commission invites comment 'in
subsequent conversion of such securities several Specific areas. First, the Commis­
into voting stock is exempted from these sioil desires to learn the number of joint
requirements (§ 802.31). An exception is ventures, formed each year in each in­
created for options, warrants, and other dustry, which would be reportable under
rights to purchase voting securities upon the revised requirements of § 801.40.
payment of additional consideration; With respect to these joint ventures, it
these are excluded from the definition of would be helpful for comments to
"voting securities" (§ 801.1(f) (1» and indicate:
their exercise is excluded from the defi- (a) Who the joint venturers generally
nition of "conversion" (§ 80!.l(f) (2». are;
The result is that these. types of securi- (b) What the purposes of such ventures
ties or rights. can be acquired without are;
reporting, but are subject to reporting (c) Whether the ventures are typically in-
and waiting period requirements at the corporated;
time of their exercise. (d) Why a joint venture, rather than in-

Where convertible securities are ac- dividual participation by the venturers, is
typically used;

quired or held, the revised rules also (e) Whether the venture engages in mar­
clarify the procedures for calculating the keting of any product or service or derives
percentage of the issuer's voting secur!- p.ny revenues from its actiVity, and, l! so,
ties which the acquiring person will hold who its "customers" are'

, as a result of the .transaction (§ 801.12). (f) The value of lISs~ts typically contrib-
The rule provides that all securities held uted by the venturers; the sources and mag­
by the acquiring' person which 'are con- nitude of other assets obtained by the joint

venture; and the extent to_ which the com­
vertible upon the happening of an event mltment of such assets is typically arranged
certain to occur Within five years, plus at or prior to formation of the venture;
all securities which are convertible at the . (g) A description of the lines of business
option of the acquiring person, are and geographic arellS in which the venture
treated as though they were presentIy typically does business;
entitled to vote. The purpose is to assess (h) Whether any of the venturers are
the maximum voting power that the ac- typically competitors of one another in any

market; .
quired person could achieve for himself (i) Whether any.of the venturers are typi­
within a. reasonllible period of time by cally customers or suppliers of one another
means of conversions; this projection is in any market;
required by reason of the fact that a sub- (j) The number of competitors and the
sequent conversion of voting securities is degree of concentration in the industries in
an exempt transaction. which the joint venturers an5i the joint ven-

ture do business;
3. JOmT VENTURE EXEr.IPTIONS (k) The duration of the joint ventures

The specific exemptions contained in and the events upon which or conditions
proposed § 802.30 have been restated as ~~rd~~~~~d~~~f the ventures are typi­
coverage criteria and are embodieCi in
§ 801.40 of the revised rules. One ex- (1) Whether there are any limitations on
emption haS been added -in § 802.40 of the scope of the individual joint ventures;
the the revised rules for tax-exempt non- Second, the Commission would like to
profit corporations, which seemed un- know in greater detail the reasons that
likely in most cases to pose significant formation of specific types of joint ven­
antitrust problems. tures might be unlikely to violate the

The Commission received a large antitrust laws, as many of the comments
number of coinments describing a va- have alleged. Given the fact that some
riety of joint ventures which are fre- judgment concerning the possible anti­
quently utilized in a. number of indus- competitive impact of ,a joint. venture
tries. The comments uniformly asserted must be made by the enforcement agen­
that these types of joint ventures were cieS at the time of its formation, the
unlikely to violate the antitrust laws or Commission specifically invites comments
were not intended to be covered by the concerning appropriate tests that would
Act, or that reporting and waiting pe- prospectively distinguish ventures which
riod requirements would impose substan- might-raise possible anticompetitiVf. con­
tial burden on these industries because sequences from those that are unlikely to
of the frequency with which joint ven- do so. -
tures are utilized. The Commission has difficulty with the

The Commission does not believe that, suggestions, made in a significant num­
simply because jomt ventures are wideIy ber, of comments received in response to
utilized in certain industries the like- the originally'proposed rules, that narrow
lihood of their possible anti~ompetitive exemptions relating to specific types of

joint ventures in particular industries
would be appropriate. The Commission
invites specific suggestions concerning
principles of general application to broad
cllliSses of joint ventures, regardless of
the specific industry or particular pur­
pose of the venture, which may serve to
distinguish those ventures raising Ilttle
likelihood of antitrust problems. The
Commission is not inclined to grant ox­
emptions absent clear indication that
they are warranted under the Aot. Com­
ments which do not attempt to relate
suggested exemptions to the underlying
purposes of the' Act are not likely to be
helpful to the Com..fu1ssion.
4. ACQUISITIONS OF VOTING SECURITIES FROM

THIRD PARTIES

Except with respect to tender oO'ers,
the proposed rules focused upon acquisi­
tIons of voting securities only from the
issuers of those securities, or from other
related sellers such as the parent of tho

,issuer. No provision was made, however,
for two other common types of transac­
tions: the acquisition of blocks of stock
from third parties unrelated to the issuer
and the acquisition of stock through n
seCUrities exchange or other open ma1'ltet
transaction. The major policy considOr­
ation which arises in connection with
these' transactions concerns the starting
of the waiting period. Should the waUing
period begin to run when the acquiring
company files notification, as it does in
the case of a tender offer? Or should tho
issuer have to file its notification within
some time period (e.g" fifteen days) after
filing by the acquiring perso~, befol'e tho
waiting period begins to run?

The latter course would permit n
hostile or indifferent issuer to block tho
proposed acqUisition by simPly refusing
to fIle its notification, since it could
effectively prevent the waiting period
from ever beginning. However, the thront
of civil penalties under subsection (g) (1)
might deter such recalcitrance. On the
other hand, the former approach appears
inconsistent with the statutory language
of subsections (a) and (b) (1) which are
limited only in the case of tender offors.
Section (a.) states in part:

• • • no person shall acquire • • • Ilny
voting securities • • • of any other person,
unless both persons (or in tho cnso ot Il
tender offer, the acquiring person) file notl·
fication • • • and tho waiting period • • •
has expired • • • (emphnisls supplied).

Moreover, subsection (b) (1) of tho
statute states in part:

The waiting period requircd under sub.
section (a) shaIl-

(A) begin on the dato of rcceipt • • • of
• • • completed notification rcqulrccl under
subsection (a) • • • from both persons, or,
in the cllSe of a tender offcr, tho acquiring
person • • •• (emphasis suppllCd)

The Commission's view is that, notwith­
standing the language of subsections 0\)
and (b) (1), any third party (inoluding
an open market) transaction is more
closely analogous to a. tender offer thnn
to a traditional two-party acquisition,
although the market impact of the latt~r
may be different from that of a public
tende~ offer, and, of course, the Wlllinms
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O. SUBSEQUENT ACQt1IS1:rIONS AnER ma:
REPOnT

Once n notiflcation report has been
illed in connection with an acquisition
of voting stock. the proposed rules
(ii 802.45) permItted. the acquiring per­
son to purchase up to 5 percent more of
the voting securities of the same issuer
without reporting. But for each trans­
action involving the purchase of 5 per­
cent or more of the voting securities of
that issuer. n separate report and wait­
ing period was required. (Once the
acqulrlng person reaches 50 percent. any
subsequent acquisition of voting securi­
ties is exempt under subsection (c) (3) J

The revised rules seek to rednce the
burden of reporting these subsequent
ncquIsltions of the same issuer"s stock.
Revised § 802.21 provides essentially
that. within the six-month period after
notiflcation has been:flled. the purchaser
must again me notification and observe
the wniting period only when his hold­
inSS would reach 25 percent and 50 per­
cent or the outstanding voting securities
of that issuer. In other words. the :first
report is required at eIther 15 percent or
$15 mllllon. whichever is smaller. and
:;ubsequent reports are :requlred within
sL'C months only when the PUrchaser
would reach 25 percent. and again when
the purchaser would control the issuer.If
more than six months have elapsed since
an earlier notification. any additional
purchase would be subject to reporting
and wniting period requirements. The re­
vised rule also permits the acquiring per­
son to eross two or more of these three re­
porting thresholds at once by stating in
h!s notification the int.ention to make
such additIonal acqulsltions within 180
calendar days. Finally. under revised
§ 802.22 i! an acquiring company crosses
n thre:>hold and mes notification. then
sells some of tbnt stock (or for some
other reason falls below the same thres­
hold>. and within 180 days of the :first

Commlc:.sion is considering the ap­
propriateness of limiting this exemption
where assets located. inthe United. States
or voting securities of n U.s. issuer are
indirectlY acquired from a foreign gov­
ernment-controlled corporatIon.

For purposes of testing whether any
foreign assets or foreIgn issuer. or any
foreIgn purchaser or seller. is responsible
101' generating sfgnificant Gales in U.s.
commerce. an thrze of these revised rules
look to sales made in or into the United
States, but not to export sales made out­
sfde the United states.

These exemptIons are somewhat com­
plex because the underlj-lng rationale in­
volves superimpoolng upon the statutory
te:>ts of subsections (a) (2) and (a) (3) a
sImDnr set of tests which look to the
sizes of the parties and the size of the
transaction from the perspective or their
impact on U.s. commerce. The COm­
mL"Sion considered and rejected a sim­
pler scheme along the lines of the pro­
posed rule. but with n higher threshold
such as $50 mUllon or $100 milllon. be­
cause it is not clear that all transactions
below those thresholds are unl1k:ely to
violate the antitrust laViS.

slons that either the CommLc:.slon or the
'Antltrust Division may investigate or
seek to enjoin tit project~ acquisitIon.
both agencies must receive (lomplet~

'Notification and Report Forms from the
parties to the transaction. Even i! one
llgency or the other were able to deter­
-mine ahead of time that it would not
investigate or challenge n particular
transaction. the Commission feels that
the other agency should be able to ob­
tain sufficient information to permit its
own informed judgment on the possible
anticompetitive consequences of that
transaction.

7. FOREIG1, COMMERCE L'O:MPI'IOllS

The proposed rules (§ 802.35) stated n
single e.'temptlon for transactions involv­
ing insufficient relation to United states
foreign commerce. That involvement
was measured. in the case of an issuer
whose voting securltles were being ac­
quired. by looking at its annual domestic.
import and export sales in U.s. com­
merce over the preceding three years.
and at any assets that issuer may have
held in the United States. In an a..<:sets
acquisition. the involvement was meas­
ured by the annual domestic. import and
e.xport sales in U.s. commerce attrIb­
utable to those assets. The threshold
level or involvement. below which the
e.'temption applied. wns $10 mUllon. The
comments genernlIy sussested that
threshold was too low.

The revised rules contain three types
of exemptions applicable to foreIgn com­
merce. First. as to acquisitions of assets
located in a. foreign country or of voting
secUlities of n foreIgn issuer, § 802.50
prov:ldes an e.'temptlon where the nssets
do not generate significant sales in or
Into the United states or where the is­
suer.does not make significant sales in
or into the United states and does not
hold significant assets in the Unit~
states. Each of these thresholds is $10
milllon. Second. where the parties to a
transaction are not U.s. compames.
§ 802.51 exempts an acquisitIon of eIther
assets or voting securities unless one or
both parties have substantial sales in or
into or assets located in the Unit~

states. and unless either sIeniflcant as­
sets in the Unit~ States or the stock
of n U.s. company will be acquired in the
proposed transaction. The threshold for
sUbstantial sales is reached when the
combined sales of the acquiring and ac­
quired persons in or into the United
states reach- $110 mllllon; the same
:figure is used to measure substantial
assets in the United states held by the
parties. The threshold applied to the
assets or voting securlties being trans­
ferred is $10 million for all purposes
under this rule. assuming the crlterln or

Subparagraphs _(c) and (d) or pro- 'subsection (n) (3) are otherwJl;e met.
posed' § 802.05 provided exemptions from FinallY. where an acquisitIon involves
the requirements of the statute i! the only assets located in a. foreign country
acquiring person had obtained a favor- or only voting securltles or an ismler
able Advisory Opinion from the Com- located in foreign country. and where
mission or a favorable opinion under the either the acqulrlng or the acquired per­
Business Rev:lew Procedure of the Anti- son is a corporation controlied by the

,trust Div:ls!on. Both exemptions have . government or that country. § 802.52
been deleted from the revised rules. Tlie exempts the transaction from reportlnrr
reason Is that, since the statut~ envi- and waiting perIod requirements. The

5. :INDIRECT ACQUISITIONS

When an acquiring person purchases
a controlling interest in a corporation
which holds 50 percent or more of the
stock of another corporation. both the
proposed and the revised rules treat that
subsidiary as part of the acquired per­
son. But where the acquiring person ob­
tains. control of a corporation which
holds 15 percent or $15 milllon worth of
the stock of anoth~r corporation but

_does not control that other 9.9rporation;
the iridirect acquisition of that 15 per­
cent or .$15 million block of stock would
seem. logically. to .fit within the statu­
tory scheme. The proposed rules did not
explain whether this transaction was
separately reportable. but § 801.4 of the
revised rules makes clear that it is. An
fudirect acquisition of the second corpo­
ration cannot occur. however. until the
purchaser acquires- control of the :first
corporation. Revised § 801.4 also specI­
fies that if the direct acquIsition trans­
action- is exempt from reporting -and
waiting period requirements. the indirect
acquisition may nevertheless be report­
able. unless there is an independentbasis
for exemption of the indirect acquisition
under the statute or the rules.

6. ADVISORY OPINION/BUSINESS REVIEW
LETTER EXEMP:rION

Act does not apply. Under the broad
rulemaking authority of subsection (d>
'(2) (0). §§ 801.30(b) and 803.10(a) of
the revised rules thus prov:lde that the
waiting period begins to run upon the
filing by only the acquiring person in
any acquisition "from a third party (in­
cluding both tender offers and open mar­
ket transactions) •
- It should be noted that wliile under

subsection (e) (2) of the statute a re-
, quest for additional information may be

made of an issuer in a tender offer. such
a request doeS not serve to ext.end the
waiting period. The Commission felt

•that there was no reason to extend this
specific form of sPecial treatment to
third party or open market transactions
other than tender offers (as to which
the statute is silent). Thus. in a third
party transaction. thewaiting period be-

- gins to run when the acquiring person
files; the issuer then has :fifteen days
within which to file its report (§ 801.30
(c»; a request for additional informa­
tion may be made to either the acquiring
person or to the issuer. or to both. and
the waiting period is extended in the
event of any such request (§ 803.20(0».
Moreover~ the waiting period. here as
elsewhere.. may upon request be termi­
nated by the Comntission and the Assist­
ant Attorney General in advance of its
normal expiration (§ 803.11).
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filing makes a purchase which results in ordinary course of business, usuaJIy for
crossing the same threshold, a new noti- investment purposes only. The Comm1s­
fication is not required. , sion believes that some type of exemp-

The Commission believes that the 180- , tion for these transactions in addition
day time periods in §§ 802.2l<b) (3(A) to sUbsection (c) (9) oIthe Act may be
and 802.22 (b) (3) may be shorter than appropriate, but invites comment on
necessary to implement the underlying three problems whiCh remain unre­
purposes of the Act. The Commission spe- solved: (1) The specific types of inves­
cifically invites comment on the length tors which ought to be at-Ie to take
of t~e during whic~ the ~or~ation adyant~t:of the exemption; (2) appro­
co~tamed in the earlier notificatIOn re- prIate limIts of such an exemption where
mams reasonably current and is thus it applies; and (3) -appropriate excep­
reasonably likelY to reflect the sizes and tions where the exemption should not
operations of the acquiring and acquired apply at any level.
persons. The Commission has proposed

0. INSTITUTIONAL INVESTORS §§ 802.64 and 802.64a as alternative ex­
emptions, in an effort to stimulate com-

The entire subject of financial institu- ments that will clarify the problem and
tions is complex. The "statement with shed additional light on whether other
Respect to Certain Financial Transac- types of investors should also be listed,
tions ,and Institutions," which was pub- whether any types of investors are in:­
lished with the proposed rules, was meant appropriatelY inclUded, or whether
to evoke comments indicating the types greater precision is needed adequately to
of transactions in"which financialinsti- define .any of the categories listed. It is
tutions normally engage, which might the intention of the Commission to in­
fall within the ambit of the statute. The elude a version of either § 802.64 or
comments were helpful. but they did not §802.64a in the final rules, but not both.
provide sufficient information to permit Both alternative rules have three 1m­
the Commission systematicaJIy to iden- portant limitations. No exemption from
tlfy the transactions unlikely to pose any the reporting or waiting period require­
potentially significant antitrust prob- ments -applies if (1) the acquisition is
lems. . not made in the ordinary course of busi-

The revised rules contain a series of ness, (2) 'the acquisition is not made
five related exemptions (§§ 802.60 solely for investment purposes, or (3) if
through 802.64), one of which is aJso as a result of the acquisition the acqulr­
stated in the alternative (§ 802.64a). Re- ing company would control the issuer
vised § 802.60 exempts certain persons, whose stock is being acquired.
rather than certain transactions from re- Both alternative rules also have two
porting and waiting period requirements. significant exceptions. First, if the ac­
Where a broker or dealer in securities, quiring entity is an institutional inves­
a trustee or fiduciary, or any agent' tor controlled by another entity which is
makes an acquisition on behalf of, and at not an institutional investor, the exemp­
the specific direction of another person, tions do not applY. For example, an in­
this rule, in. effect, obligates the benefi- surance company controlled by a com­
cial owner to file any notification which pany engaged in manufactUl'ing is not an
the statute may require. (In contrast to institutional investor for purpos"es of
the originally proposed rules, a broker, these exemptions. Second, if the acquisi­
trustee, or agent who purchases stock for tion is of the voting securities of another
the benefit of another person, but not at institutional investor, w1).ether directly
his specific direction, would be subject to or through a person who controls an­
the requirements of the Act.) Revised other institutional investor, then the
§ 802.61 exempts acquisitions in escrow exceptions do not apply. These broad

_ and essentially embodies §802.15 of the exc~ptions are deSigned to encourage
proposed rules. Revised § 802.62 exempts instItutiOnal investors to provide com­
acquisitions by securities underwriters, ments Which will help clarify which
on the theory that their holding of any transactions are covered by which
voting securities is temporary; purchases statutory exemptions, and which trans­
from an underwriter are treated like any actions not covered by those statutory
other acquisition from a third party. Re- exemptions nevertheless are unlikely to
vised § 802.63 exempts acqUIsitions of col- violate the antitrust laws.
lateral by creditors and acquisitions by For the acquisitions by institutiona.lin­
creditors in foreclosure or upon default, vestors Which meet all of the above cri­
so long as the creditor relationship arose teria, two alternative exemption schemes
from a bona fide credit transaction in the are proposed. Revised § 802.64 exempts
ordinary course of the creditor's business. such transactions unless they result in
The1:ule also exempts acquisitions by:iIi- . the acquiring person's holding both 15
surance companies pursuant to a surety percent and $25 million of the voting
contract or through SUbrogation. All of securities of the issuer. If those thresh­
these appear to be temporary situations, olds (which essentiallY supersede subsec­
where the acquiring person seems un- tion (a) (3) of the statute for this limited
likely to be interested in retaining control purpose) are exceeded, the transaction
or in exercising continuing influence would be subject to both reporting and
over management.' waiting period requirements.

The rules that have ~a1JSed the great- The reporting requh'ements triggered
est dUliculty are the alternat(ive.§§ 802.64 at 25"percent and at 50 percent'would
and 802.64a. These rules deal with 01'- apply to subsequent acquisitions by In­
ganIzations which regularly-buy and sell stitutional investors, just S$ they do to
voting (and non-voting) securities in the acquisitions by other types of purchasers.,

Alternate § 802.64a would continue to
USe the subsection (a) (3) oritel'1a, but
would exempt all acquisitions by instlttt­
tionalinvestors meeting the above teskl.
on condition that such investors file lln
annual report summarizing the trans­
actions ~ to which the exemption hnd
been claimed during the previous yenr.
The Commission is hopeful that nddi­
tional comments will indicate a prefel'­
ence as between these alternatives, and
will explain the reasons for such prefer­
ence.
10. FILING NOTIFICATION IN TENDER OFFtns

Proposed § 803.15 stated that the noti­
fication required by the statute in a
tender offer situation must contain un
affidavit attesting that the tender offer
had been published, sent or given to
securitr holders of the issuer whose 'Vot­
ing securities were sought to be acquired.
Numerous comments pointed out that
statutes in a number of states requh'o
that persons who intend to make certnln
tender" offers must file notice of their in­
tentions significantly in advance of the
time when those offers wlll be made. The
comments objected to the "tacking" of
a waiting period under this statute onto
the waiting period required by a stnte
statute. and requested that an acquiring
person be permitted to flle notification
at any time after a state filing or after
the intention to make the tender offer
has beE>n made public.

The reason for the proposed rule W£\S
to assure, before notification would be
permitted. that the tender offer would bo
made. The Commission wanted to avoid·
requiring the target to report unneces­
sarily and sought also to avoid review­
ing hypothetical transactions and per­
haps giving even an informal indication
of concern (or lack of it) by the enforce­
ment agencies before the acquiring per­
sion had actually decided whether to,
make its tender offer. The comments ap­
pear convincing that the likelihOOd of re­
ceiving notification reports with respect
to bPyothetlcal transactions is relatively
low after the prospective tender offeror
has filed under a state statute or PUblicly
announced the intention to make tIll)
tender offer. Thus revised § 803.4(0.) (2)
permits the filing of notification at nny
time after the intention to make the
tender offer has been pUblicly announced
(which presumably occurs as soon as a
filing is made under a state statute) •Sub­
paragraph (a) (1) of revised § 803,4 also
requires that the acquiring person in any
acquisitfon from a third party, includIng
tender offers, file an aflldavit attesting
that he issuer has been previously (or is,
being contemporaneously) served with l\
written statement containing infonrta­
tion which the issuer will need in order
to complY with its reporting require-
ments. .

In permitting the acquiring person to
file notification under this statute prior
to the time when the tender Offer hM
beeri published, sent or given to seourity
holders of the isSUer, the ConunJssion
takes no position on the question
whether any state statute requlrlng MY

FEDERAL ~EGISTER, VOL 42, NO. 147-MONDAY, AUGUST'l, 19?7



HeinOnline -- 42 Fed. Reg. 39047 1977

type :filing by the aCquiring person at
any time may be pre-empted by Fed­
eral statute or regulations, or may be
otherwise unlawful, and the Commission
specificallY does not endorse or oppOSe
the principle of required disclosure of
planned tender offers' which underlies
such statutes.

11. SUBSEnON (C) (9) EXEMP:rION

Subsection (c) (9) of the statute exempts
acquIsitions, solely tor the purpose of in­
vestment, of voting securities, if, as a. result
of such acquIsition, the securities acqulred
or held do not exceed 10 per centum of the
outstanding voting securities of the Issuer.

Proposed § 802.85 purported to condition
this statutory exemption upon the filing,
by an acquiring person, of a certified
statement containing certain informa­
tion relating to such transactions. In
its place, revised § 802.9 seeks to interpret
the statutory exemption. but does not
require any type of :filing when the ex­
emption applies, although the Commis­
sion is continuing to consider a filing re­
quirement of the type contairied in § 802.­
85 of the originally propOSed rules. The
Commission sPeCifically invites com­
ments concerning the circumstances
under which a person may hold securi­
ties solely for investment purposes and
may nevertheless vote for the election
of directors. Where a person cla.lm.S to be
holding voting securities "solely for the
purpose of investment," but nevertheless
votes that stock for election of directors,
the Commission believes it may be
"necessary and appropriate to carry out
the purposes" of the Act to obtain fur­
ther information from the person as a
condition of the person's claiming ex­
emption under ,subsection (c) (9) of the
Act.

Because of the difficulty in establish­
ing criteria for determining -when voting
securities are held "solely for the PurpOSe
of investment," the Commission also in­
vites comment on the desirability of ex­
empting from the reporting requirements

-all acquisitions of voting securities which
do not result in the acquiring person
holding more than 10 percent of the out­
standing voting securities of the issuer
regardless of the acquiring person's
intent.

The requirement that holdings of vot­
ing securities be "solely for investment
purposes" also appears in §§ 802.64 and
802.64a.' BecaUse the exemption con­
tained in SUbsection- (e) (9) does not
apply to any holdings of the stock of an
issuer after 10 percent of the issuer's
stock is held, the Commission is consid­
ering the ~ibility of chailging the 15

- percent:figure in § 802.64(h) (5) (A) to 10
percent, so "that the conditional exemp­
tiop. and reporting requirements for in­
stitutional investors would apply to any
holdings which are too large to qualify
for exemption under subsection (c) (9).
The Commission specifically invites com­
ment concerning whether the $25 mil­
lion:figure in proposed § 802.64(h) (5) (B)
should be changed in, this'event, and, if

ISO, what:figure would be appropriate and
why.
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The Commission is also considerIng
whether assets may ever be held "solely
for investment purposes" (see proposed
§ 802.51) and may delete this rc!erence.
12. SPECIAL REPORTS CONCERNING CEBUIN
GROCERY AND :MILK PRODUCTS ACQUISITIONS

Under the Commission's Special Or­
der of February 14, 1973 (pursuant to
its Resolution of November 29, 1967),
certain persons contemplating acQ.uisI­
tions of voting securities or assets of a
person engaged in whole or in par~ in
Wholesale or retaU grocery distribution
(SIC Groups 514 and 541, respectively),
are required to file P.l'C Forms 1859 A
and B with Supplement. Under the Com­
mission's SPecial Order of october '1,
1974 (pursuant to its Resolution of OC­
tober 7, 1974), certain persons contem­
plating acquisitions of votIng securities
or assets of a person engaged in whole or
in part in the processIng or distribution
of Class I ml1k products (SIC product
classes 20262 and 20264) are required to
file an P.l'C Special Report on Acquisi­
tions and Mergers by Corporations in the
Fluid Milk Products Industry. Under
each of these programs, the required re­
ports must be submitted under a. time­
table different from that required tor the
Notification and Report Form under
these rules.

In order to obtain the information re­
quested in these special reports at the
same time that the Notification and Re­
port Form is submltt~ § 803.1 (h) and
(c) require that the speclal reports be
filed simultaneously with the Notifica­
tion and Report Form by those compa­
nIes subject to both tlie Act and either
of these special reportIng programs. At
the time that final rules are promulgated,
the Commission Intends to modl!y these
reporting progrnms SO that dupUcative
:fIl1ngs of the special reports will not be
required.

13. srA:rEMENT OF REASONS FOR
NONCOMPLIANCE

Under the Act, a person required to
:file notification by section (a) or to pro­
vide additional information or documen­
tary material pursuant; to a. supplemental
request under section (e) is required
to provide a. "complete response" or, if
the response is' not complete, to provide
a "statement of the reasons tor such
noncompliance." Subsection (g) (2) of
the Act states that in the event a. person
faUs substantlally to comply with
either of these requirements, a. U.s. dis­
trict court may order compliance and
(except where the issuer in a tender offer
has failed substantially to comply) shall
extend the waiting period until there
has been substantial compliance.

The Commission has taken the posi­
tion. in § 803.3, that a complete response
within the meaning of the Act is one
which includes nll requested information.
When the person filing notification can­
not supply a complete response, § 803.3
r,eq~ further information concerning
the reasons for noncompliance. In the
event that an enforcement agency be­
Ueves that an incomplete response does
not constitute substantial compliance, It
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may seek clvll penalties under subsec­
tion (g) (1) or an order requiring comt>li­
ance, an extension of the waiting period,_
and other equitable relic! under subsec­
tion (g) (2). The meaning of "sub5tan.­
tla1 compliance" may thus be determined
by the district courts when such relief
15 sought.

PnopoSED RULEMAKING
The CommIssion believes it desirable

to invite additional comments on these
revised proposed rules, because of their
complexity and because of the number
of changes from the originally proposed ­
rules. During the period prior to promul­
gation of :final rules, the Comm1ss1orrs
Transit:lonal Rule, published in the FED­
ERAL REGISTER of February 2, 1977 <vol­
ume 42, number 22, at pages ii365-6366)
remains in effect. The Commission does
not Intend to alter the filing require­
ments under its existing premerger noti­
fication program (pursuant to its Reso­
lution Requi:rfng Notification and Sub­
mIssion of Special Reports Relating to
CorporablMergers or Acquisitions, dated
August 15, 1974) until after these rules
become effective and are in operation.

The CommIssion proposes the follow­
Ing amendment to Title 16. Chapter I,
by addIng a new Subchapter H-Rules,
Regulations, Statements, and Interpre­
tations under the Hart-5cott-Rodino
Antitrust Improvements Act of 1976­
and Parts 801, 802, and 803 under the
Subchapter <Part 800 would be re­
served).

• PART 801-cOVERAGE RULES
sec.
801.1 De!ln1t10DS.
801.2 Acqu1r1ng and acquired persons.
801.3 Act1v1t!es in ot' affecting commerce.
801.i Indirect; acqu1sltlons. .
801.10 VaIue or yoUng securities and assets.
801.11 Annual net; sales and total assets.
801.12 Calculating percentage of voting se-

eur1t1es or assets.
801.13 Voting securities or assets to be held

as a result; or acquisition.
801.1i HolcUngs Of atlU1AUs.
801.15 Aggregate total amount or voting se­

eur1tlcs and assets.
801.20 Incremental acquisitions prfor to ex­

"ceeding threshold.
801.21 Acqulsltlons subsequent to exceed­

ing threshold.
801.30 Tender o!fers and acqu1s1tlons of vot-

ing seeur1t1es from thirdparties.
801.40 PormatIon or Joint ventures.

§ 801.1 DefinitiOn!.
, When used in this section and these

rules-
(a) (1) Person. Except as provided in

§ 801.12, the term "person" means an
entity together with any and an other
entities controlled by, controlllng, or un­
der common control (by an entity) with,
such entity.

Exnmples: 1. In the case of corporatioIl3.
"person" encompa.sses the ent1re cOlpOrate
litructure. 1nc!udlng au parent corporations,
aubsld1arJes and dlv1s!ons (whether consoli­
dated or unconsolidated. and Whether incor­
porated or unincorporated). and au related
corporatloIl.!l under common control with any
or the toregoIng.

2. Corporations A and B are each controlled
by the same toreIgn state. They are~ in­
cluded within the same "person," although. .
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the corporations are under common .control.
because the torelgn state which .controls
them ls not.an ·"entit.y" (see ,§ 801.1 (a) (2»A
Therefore. the corporations are 'llot "under
common control (by -an entity)" Within -the'
meanlng ot thls ·subparagrapll.,Corporatlons
A and 13. however, .each'.constitute a separate
"person" which includes any Enttties each
may control.

3. Since a natural,person is an .entlty (see
§ 801.1 (a) (2», a natural person and a cor­
poration Which 'he or she :controls are part
ot the same "person." If that natural 'Person
controls two 'otherwlse se,Parate corporations.
both corporations and the :natural ,PersOD
are nil part ot the same "person."

(2) Entity. The term "entity" rmeans
any natural person. corporation, ·com­
pany. partnership. joint ;venture•.associ­
ation. joint-stock company, trust, 'fOlID­
dation. 'folIDd. institution. society, ,1IDion,
club or other -group organized 'for any
purpose whether 'incorporated cor not,
wllerev.er located and ,of whatever citi­
zenship or domicile; or any .receiver,
trustee in bankruptcy or -similar official
or any liquidating :agent :for any :of the
foregoing,,inhis :or her capacity 115 such;
or any joint 'Venture whichJ1as not ,'been
formed but 'the acquisition .of the 'V.oting
securities .or 'Other interest 'dn which
wouldTequirenotification:under:thissec­
tion and these niles: Provided however,
That the term "entity" shall not include
any for-elgn .state, foreign :gov.ernment,
or agency thereof (other than oR .corpo­
ration or 'Other business .or :commercial
operation ,engaged in commerce), nor
any of the United states, or any political
subdivision or agency thereof (Qther
than a corporation engaged in
commerce).

(3) Ultimate parent .entity. The term
"ultima'te parent 'enlity'" means that -en­
tity included within a Jlerson which 15
not controlled by any other entity, and
which controls directly or indirectly.all
other entities included 'Within such
person.

Examples: 1. it corporation A 'holds 100
percent ot the stock ot 'SUbsidiax:Y'B, and 13
holds 75 'Percent ot1;he s.tock oUts sUbs~dia.ry

O. corporation A jg 'the 11ltimate ,Paren.t en­
tity. since lt 'COntrols subsld1a.I:Y 'B directly
and subsidiary C indIrectly, .and 'Since it is
the entity Within the person which jg not
controlled b..Y any other entity.

2. If corporation A.is controlled:by natural
person D. natura1 person D is the :ultimate
parent entity.

(b) Control. (1) The term '''control''
(as used jn the terms '~control,""'con­
trolling," "controlled' by," and ·'·under
common control • .. • 'With") means
either (A;) holding r(excludlng:anyhold­
ings of affiliates) .50 -percent or more of
the outstanding 'VDting securities ,of .an
issuer; ·or (B) .contractual-powertopres­
ently designate a,majority of the direc­
tors or trustees of an -entity.

ExamplB.: Corpomtion A..hOlds roo :percent
ot the .stock of'Jlarpomtion,B. '!Iii ,percent.ot
the Btock ot corparation C, .50 ,percent,ot the
stock ot corporationD~.and.30;perJlent,.ot:the
.stock ot corporatlon.E..CoI1lora.tion.A .con­
trols corporations 'B. C. and~. J>ut .not .cor­
poration E. Corporation A is the llltimate
parent entity or.a pe,rson Jlomprised ot cor­
porations A, B. 0, and D. and each .ot .these
corporations '(but not corporation 'E) is "in­
cluded within the person."
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(e) Hold. The term 'j}old'" (as used
iD. the terms "hold," "holds," '~olding,"
and "held") means record or ,beneficial
.ownership, whether direct, .or 'indirect
through agents~ brokers, nominees, con­
trolled entities, or other means. The
holdings of the sPouse 'Rnd lllinor cllll­
·drenDf a:natural person.Shallbe:deemed
;holdings ~of that ;person.

:Example: If'a stockbroker holds stock 1n
~'street name" tor. the account'ot a natural
person. both ·'the 'stockbroker (who has rec­
Drd -title) and the :nmural person (who.has
beneficial ownership) ':!lold" that stock.
(But the acqUisition .of the stock by the
broker may be exempt; see § 802.60.)

(d) Affiliate. A person is'an "affiliate"
of another person if either (1) the en­
tities included within .such person hold
-an aggregate total of at least 25 but Jess
than 50 percent of the outstanding vot­
ing securities of the ultimate parent en­
tityof such other.-person; or (2)· the
entities included 'Within such other per­
son hold an .aggregate total of at least
25 but less than 50' percent of the
outstanding 'Voting securities.of the ,ulti­
mate parent .entity of such person. .

'Examples: 1. Corporation A is 'the ultimatil
parent 'entity within person A; corporation
13 'is ~he .ultimate 'Parent entity within per­
son::S. P.erson A jg tan '~a.1Iilla.te".ot person B
if the aggregate holdings ot the voting secu­
J:l.ties·of corporation 13 by corporation A (and
all <other entities lincluded within pprson A)
are .equal to cOr ,exceed 25 percent. but.are
less than 50 p,!ll'cent, of the outstandin,g vot­
ing'Securities ot 'B. (If 'the hOldings equal or
exceed '50 'Percent. then A controls 13 'and
they .m:e .not .affiliates.) 'Person A may 'also
be -an .afIillate ot 'Person :B .it the aggregate
holdings .ot the voting'securities .01 £m:pOrR­
tion A by ,person :B amount to at ~ellst 25
percent.nut less than.50 percent•.of the out­
standing 1'0ting securities Of Jlll1;poration A.

'2. COI1loration C is controlled by cor;pora­
tion D. Corporation 'C 'cannot ltsel! be an
'~amnate".ot anyone else, ,because '!entities"
cannot be afilliates ot other "entities!' :Only
"persons" may be affiliates,.and .they.may be
afllllates {)nly ot other '',persons:' 'The hold­
ings ot corporation C must be aggregated
with those 01 its ;ultimate ,parent all.d .ot nil
ot~er entitles within .that person• .tor ·pur­
poses 01 determining whether that llerson .is
an -a'ffillate of-any'Other1lerson.

'3.:A ;partnership. a. 'llaturB.l:,person, or~
otber ,entity which does :not issue voting
securities <can 'be -an '!affiliate" ot another
person:only by reason.ot 1ts holdings (or the
holdings Dt any :entities it :controlS) .01 the
stock ,ot the Ultimate 'par~nt 'entity 'ot !that
other ,person.

:(e) 'Security. 'The term '''securitY''
means any note, stOck, ·treasury stock,
bond, debenture, evidence of indebted­
ness, 'Collateral-trust ,certificate, certifi-.
cate 'Of ;interest ,or -participation 'in 'any
profit-Sharing agreement. preorganiza­
tion' certificate or subscription, trans­
ferable .snare, ;inv:estment 'Contract. 'Vot­
ing-trust certi:ficate"certifica'te of deposit
for :a:seCllIity~or,:in generaJ, :any lIlterest
or.instrument.commonly·known as a "se­
curity," or any .certificate :Of iinterest or
participation dn, temporary or mterim
certificate :for~ Teceipt teor, guarantee of•
or wan-ant .or 'right to subscribe 'to -or ·to
purchase,:any.ofthe'foregoing.

(f) (D Voting securities.' The .term
''voting securities" means any securities
which at present or upon conversion en-

'title the owner or holder thereof to vote
for :the .election of directors of the issuer
:or, 'with respect 1;0 unincorporated is..
.suers, persons exer.cising shnllar funo"
tions.

(2) Conversion. The term "oonvor­
.sion" means 'the conversion, wJthout the
payment of additional consideration. of
securities not presently entitled to voto
into securities entitled.to vote. Trnnsfor
costs and fees, and any payments mado
to complete fractional shares, shall not
be deemed additional consideration.

Examples: 1. The acqulsitiop. ot convertible
debentures which nro convertible without
tho payment of additional consideration Is
an acquisition of "voting seourities." NotUl­
cation must be med prior 'to acqultlt10n or
SUCh securities If the criteria or subseotlon
(a) are satisfied.

2. Options and warrants aro .not "voting
securities" for purposes of this section. sinco
tho payment ot additional consideration 1ll
:necessary to exercise t·he options or'V:arrant-s.
Notification need not .be filed prior 'to tho
acquisition of such socurities. but may bo
required jlrlor to exercising tho o,Ptlo1111 or
warronts, if the criteria ot subseotion (a)
are ·othervliso sat1s!led at that time.

, (g) Tender offer. The term·"tender of..
fer" means any offer to purohalle voting
securities whioh is.a 'tender .0:lIor withiil
the meaning of section 14 of the Seouri..
ties E..'{change Act of 1934. 15 U.S;O, 7Cn.

(h) Cash tender oOer. The tterm "cosh
tender offer" means roty tender o:lIer in
w.bich cash is the .only ,consideration of..
fered to the holders 'o! the voting scouri..
ties sought to :be :acquired.

in SolelY tor investment purposes,
VDtlng :.securities ~re held or acquired
''solely :for :lnvestmen't ,purPoses" if tho
person ;holding or :acquiring such 'Votinrr
securities has no intention of partioipat­
ing in the for!Jlulation, determination or
direction of the basic business \deo.lsions
of the issuer.

'Exmnplo: it a 'Person holds stool: "sololy
tor investment purposes" ana thorel.'.Jtor de..
cides'to in1luenco or :participate in -manaeo"
ment ot ,the issuer :of that stook. tho stook ill
no longcr .held "solely- 10r investment 'p\lr..
pose1\."

.(j) Engaged in manufacturing•.A per.
son.shall be deemed to be "engaged in
manufacturing" if :it produce.;; and
derives annual sales or revenues in ex­
cess. of $1 million from prodUCts within
industries 2000-3999 as coded in tho
Standard ~dustria1Classification Mnn­
ual ,(1972 ;edition) published by the E,"t­
ecutive ·Office of :the President, ,Offico of
Management .and Budget.

(k) Vnitecl States. The term /lUnited
States" shall1nclude the United IStates,
the ,commonwealths, possessions and ter­
ritories ,thereof, and the District ,of
Columbia.

Q) Commerce. The term '!commerca"
shall.have ,the meaning ·.ascribed to !that
term in section 1 ,of the Clayton Act. 15
U.S.C. 12. .and 4 of the Federal Tro.do
Commission Act, 15 U.s.O. ·44.

(m) This secti.on. References .to ·~th1s

section" refer .to section '1A of :the <.ClnY·
ton Act, 15 U.S.O. l8A. as added ~y
section .201 .of the Har~Scott-Rodino

Antitrust Improvements Act of 1976. Pub,
L. 94-435. References to specific sUbscc..
tions refer to subsections thereof.
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§ 801.2 Acquiring and acquired persons. (b) Indirect acquisitions: Exemp- last business day of the week prior to
tions. (1) No indirect acquisltlon shall the filing of the notification reqmred by .

(a) Any person who is acquiring voting be exempt from the reqmrements of thIs thIs section. If such closing quotations
secutities or assets (other than cash), section solely because the direct acqul- are avaUable in more than one market,
either directly or indirectly, or: through sition of which it is a par~ is exempt the person filing notification may select
one or more agents, brokers, or other from the requirements of thIs section. any such quotation.
entities acting on·behalf of and at the (2) An indirect acquisition may be (2) Acquisition price. The acquisition
specific direction of such person, shall exempt from the requirements of this price shall include the value of all con­
be deemed an acqmring person. section under subsection (c) or any of slderatlon to be received for such voting.

(b) Any person whose voting securities these rules. securities and/or assets. .'
or assets (other than cash) are being ac- (3) F i a 'Ael alue Th ~~;~ marExamples: 1. Acqulrln" pernon A prorvY".P'1: a T m Tn. V • e ........ -qmred shall be deemed an acquired per- <>,.- ke~ value shall be determined in goodto acquire the votUlg securities of corporo- "
son. tlon B's Wholly owned· sU~ldInry, corporo- faith by the board of directors of the

(c) For purposes of this section and tlon S, and the requirements of llub:ecUon entity controlllng the acquiring person.
these rules, a person may be both an ac- (a) are otherw1se satisfied. Tho votUlg c.ecu- or, in the case of unincorporated per_
quirinK person and an acquired person rltles of issuers held but not controlled by sons, officials exercising similar func­
in a single transaction. S .nnd 0.11 entities which Jt controls nrc ooUlg tions;. or by a person delegated that re-

acquired indirectly by A. Thus, J! S holdll Ibm'" b ch board m-'-'- InExample: Corporation A plans to transfer $15 mUllon of the votinG recurJUes of corpo- sPOns ~::I y su or 0 .......".
certain of itS assets to' corporation B in re- ration X. and A and X also satln!y llUb::ec- all cases, such determination must be
turn :for voting securities of B. SUlce cor- tlons (a) (1) and (a) (2), A must mo noOO- made as or any day within :fifteen calen­
poration A is acquiring votUlg securJtles. cntion separately wJth respect to Us indirect dar days prior to the filing or the noti­
A is an acquiring person; sUlce corporation acquisition of votUlg ECcurJtles of X. X must 11cation reqmred by this section.
B is acquiring assets. B ls also an acquiring me notification wJthin lI!t.een days after A
person, In addition, both A and B are ac- mes, pursuant to § 801.30. § 801.11 Annual net SIDes and tobI
quired persons. since the asSets of A are beUlg 2. In the previous example. J! A's acqulsl- assets.
acquired. and the votUlg securities of B tlon of the votUlg ECcurlties of S 15 c,'tempt, (a) The annual net sales and total
are being acquired. A may stUl be requlred to mo notUlcatJon

With respect to Jts indirect nJOnulsltlon of tho assets of a person shall include all sales(d) A merger. consolidation. or other ~ d ts h th f re1 d estivoting securJtles of X, unle::s Jt 10 also Clt- an asse ,W e or 0 gn or om c.
transaction combining all or any partl empt. _ excep~ as provided in paragraph (d) of
of the business of two or more persons 3. In tho prevJous c,"Ulmple. ll!>3WJ10 that this sectiOn.
shall be deemed to be an acquisition A!s acqulsltlon of S Wall Cltempt, but that (b) The annual net sales and total
subject to this section. and each party .A!s indirect acquisition of X Wll!l not exempt. o.."SCts of a person shall be as stated on
·to such a tranSaction shall be deemed If A wlshes to acquiro S prior to tho &pl- th ~ ~ financial stat ~ f

r ntIon of the wnltln" period with res""'"t e mas" recen" emen.. 0both an acquiring and acquired person. " " <> ,.~W that • Pr...Jd dto x, S must pineo Jts holdings of X into person, uu. e :
§ 801.3 Activities in or affc.s:ting CODl- escrow, or A must otherwlso rc!roJn from (1) That the annual net sales and

merce. . acqUiring tho holdings untll tho explratlon total assets of each entity included
Subsection (a) (1) is satisfied if any of the waltlng perJod. within such person are consolidated

entity included within the acquiring per- § 801.10 Vulue or YOling securities u'nd therein. If' the annual net sales and total
son; or any entity included within the ns5ets. ' assets or any entity or entities included
acqmred person. is engaged in commerce The value of voting securities and ns- within the person are not consolidated
or in any activity affecting commerce. sets, except as provided in § 801.13, shall in such statement, such annual net sales

di f be determined ns follo""s·. and total assets of the person filing noti-Examples: 1. A :foreign subs! ary 0 a n 11 tI shall be ted in rd
United States corporation seeks to acquire (a) Voting securities. (1) If the secu- ca on compu acco -
a :foreign busUless. The acquiring person rity is traded on a national securities ance with generally accepted accounting
includes the United States parent· corpora- exchange or is authorized to be quoted principles to include the non-duplicative
tlon. If the United States corporatlon, or in an inter-dealer. quotation sYstem of annual net sales and non-duplicative
the foreign subsidiary, or any 'entity con- a national securities association reg!s- total assets .or each such entity or en­
trolled by either one ot them. is engaged In tered with the United states Securities titles; and
commerce or in any-activity affecting com- and Exchange Co--'-~Ion- (2) That the annual net sales andmerce, the acquisition satlsfies subsectlon ~

(a) (1), Note. however. that §§ 802.50-802.52 <D And the acquisition price hns been. total assets of the person shall be :re-
may exempt certain acqulsltlons otherwise det.ermined the value shall be the mar- stated. in accordance with generally ac­
within subsection (a.) (1), ket price o~ the acquISition price, whlch- cepted accounting principles, to reflect

2. Even if none of the entities in example ever is greater; or if all slgn1flcant acquisitions and disposi_
;;£1 is engaged In commerce or In any activity (ll) The acquisition price hns not been tions (msept dispositions o! assets which
affecting commerce. the acqulsltIon never- ed th al -.... -11 b th continue to be attrlb ted to ......theless satisfies subsection (a) (1) if any en- determin "e V ue cuu e e mar- 11 an acq "'"

ls ket price. person pursuant to § 801.13 (b) ) by any
:~~:~:'edwtthJn the acquired person (2) If subparagraph (1) of this para- entity included within the person which

graph is inapplicable- have occurred since the date of the most
§ 801.4 Indirect acquisitions. <D But the acquisition price has been recentflnancial statement.

(a) Indirect acquisitions. If 'the ac- determined, the value shall be the BC- Exnmples: 1. Person A is composed. or en-
quiring person prior to an acquisition quisitlon prIce; or if tlty A, suh:;ldJar1e3 Bl and B2 whfoh A con­
did not, but as a result of an acquisition (1i) The acquisition prIce has not been trow, llUh:ldhlrIe:i C1 and 02 whfch B1 con­
would, control tl].e issuer whose voting det.ermined, the value shall be the fair trots, and subs!dInry 03 whfch B2 controls_
securities are being directly acquired, market value. SUppo;:e that A!ll mrot recent financla1 state­
and such issuer (and all entities it con" (b) Assets (1) The total assets of a mont co=Udat~ the lUUlua! net sales and
troIs) hold an aggregate amount of the person shall 'be ns stated in accordance total os:::ew of B1. C1. and 02, but not B2

ith ~ 80111 and 03. In order to determJne whether per-
voting securities of another issuer insuf- w, ~ •• ron A meets tho criteria of SUw.oeotfon (a.) (2).
ficient to control such other issuer, then (2) For all purposes other than de- whether as an acquirJng or acquIred person.
such voting securities of such other is- terminlng the total assets of a person, A must restate Its lUUlUo.1 net sales and total
suer shallbe deemed indirect acquisitions the value of assets shall be the fair mar- az::;ets to renect a consoUdat!on into A!s fi­
of the acquiring person. Such indirect ket value of the assets, or, if determined nanoJBl statement or the non-dupUcatJve an­
acquisitions shall be subject to the re- and greater than the fair market value, nual net cales and non-dupllcatlve total as­
qmrements of this section if the criteria the acquisition price. £ats of the prevIously unconsolidated sub­
of subsection (a) are satisfied with re-' (c) For purposes of this rule and § 801.- sldiarJes. B2 a.nd 03. Th!s consoUdat:1on must
spect to suQh acqmring pers.on and the 13(a.) (2) • bo performed in accordance with the gen-

. • orolly accepted accountlng principles used
person within which such indirectly ac- (1) lifarlcet price. The market price by A to c:onzoUdate the lUUluBl net S3les and
quired issuer is included. shall be the closing quotation on the total ns::efs orB1. Cl and 02.
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voting securities in § 801.1(f), and which are
conv.ertible at A's option 01' which automati­
cally convert within :fivo years, then :In Clll­
CUlating the percentage ot voting securities
held by A-these securities must be treated as
thoUgh converted.

39050

2. In. example No.1, if, sInce A's mo.st re­
cent flnancial statement, Ahas made a signlf­
ica'nt acquisition ot assets, the total assets
of A must be restated to reflect thIsacqu1s1­
tion. If the acquIsltion Is of assets which have
a sign.1fl.cant smount of sales attr:lbutable
thereto, the net annual sales of A must be
restated to reflect the annual net sales at­
tributed to those assets in accordance with
generally accepted accounting principles.

(c) The financial statement used for
purposes of detcrminiI:lg annual net
sales and total assets must have been
prepared in accordance With the gen­
erally accepted accounting principles
normally used by such person .and shaU
be as of a date not more than fifteen
months pr.ior to the date cif notification
under this section.

(d) No assets .of any natural person,
other than v.oting securities and income­
producing property. shall be included in
determining the total assets of a person.
§ 801.12 - Calculating pcrcentage of'Vol-

ing sccuritics' or asscls.
(a) Voting securities. Any issuer whose

voting securities are being acqUired shall
be deemed 'an "'acqUired person" In cal­
culating the percentage of -voting securi­
ties to be held or acqUired for purposes
of subsection ,(a) (3) ,(A) •

:Example: PeroOn A is composed ot enti~
A a.nd C3Ilbsic11ary A1; person B Is composed
ot entity B and sub6!diaryB1. Assume -that
A1 proposes :to'sell assets tQ :81 ':In exchange
for common stock ot B1. 'Under this para­
graph. for 'purposes ot calculating the per­
centage ot votIng securities to be held" the
"acqUited person" Is Bl. (For all PUJ1loses,
the "acquiring llersons" 'Bl'C A and B.)

,(b) Percentage'of voting securities. (1)
Whenever this section -or these Tules :re­
quire calculation -of the percentage of
voting .securities of an 'issuer to be held
or acqUired ,bY a person, the percentage
shaJl be the ratio, expressed as a ;per­
centage, ,of:
• (i) The sum of the number 'of votes
:for directors of ,the .issuer presently-en­
titled to be cast by the voting .securities
to be held or ,acqUired by ,such person,
plus the votes which such ,person \Would
be entitled to cast upon conversion of all
voting securIties 'to be held .or .acqUired
by such person wllicll.are not p;resently
entitled to vote, but which .are ,convert­
ible upon the occurrence of an event
certain to occur within five years or con­
vertible' at the option of the holder; to

(11) The sum of the number .of votes
for directors of the issuer presently en­
titled to be cast by all outstandi,ng voting
securities, plus the votes represented by
conversion of voting securities of the 15­
suer which are mcluded 10 the numer­
ator by reason of paragraph <b) (1) (i)
of this section.

(2) Authorized but unissued votin~

securities and treasury securities -shall
not be considered 'securities presently en­
titled to "Vote for directqrs of the issuer.

Example::rn the example toparagraph (a),
to determine what percentage of B1's votllig
securities wlllbeheld by A after the ,transac­
tion, all votIng securities of 131 .held by A,
the "acquiring person" (includIng .Al), ,and
by A's afilUates, must be aggregated. see a.1so,
§ 801.14. In. addition, 1f A holds convertible
securities ot B1 Which meet the definition of

PROPOSED RULES

the date of filing of the notification ro~
quired by this section:

(j) Shall be deemed assets of tho
acquired person held by the acquiring
person as a result of the acquisition for
purposes of subsection (n) (3) (B). bull

(c) Assets. Any entity whose assets not for purposes of subsection (0,) (3)
(other than cash) are being acquired (A). The value of such assets shall bo
shall be deemed.an "acqUired person" in determined in accordance with § 801.10
calculating the percentage of assets to (b) (2), as of the time of their Il.cqulsi­
be held or acquired for purposes of sub- tion;
section (a) (3) w. (m Shall be deemed assets of tho

Example: In the example to paragraph (a), acquired person for purposes of sub­
for purposes of calculating the. percentage of section (a) (2), but not for purposes of
assets t? be held, the "acqulred person" is subsection (a) (3) (A) or § SOl.12(d) (2).
Al. _ Such assets shall not be deemed "dispo-

Cd) Percentage of Assets. Whenever sitions" of the acquired person :for pur~
this t · th rul . I poses of § SOUl (b) (2) ;

sec Ion or ese es reqwre ca cu- (iii) Shall be deemed assets of tho
lanon of the peI:centage of assets of a
person to be held or acquired, the per- a-cquired person held by the l\cquirin~
centage .shall be the ratio, expressed as person as a result of the acquisition for
a percentage, of: all purposes under this section nnd thcso

. (1) The value of the .assets to be held rules not specified in subdivisions (i) or
or .acqUired. stated in accordance with OD of this subparagraph. l

§ ,SOl.H) (b) (2) ; to Examplo: Acquiring person A mlll:es two
(2) The total assets of the entity whose acquisitions ot assets lrom person B, ninety

assets are being acqUired (inclUding aJl days apart, and wishes to determine 'whother
entities controlled by such entity) de- notlficatlon is necessary prIor to the second
.. .' acquisition. For purposes 01 the percentl\(lo

termmed m acc,?rdan~e :roth generally < test ot subsection (a) (3) (A). A would :hold
accepted accountmg pnnclples.. only the assets it acqUired in the second

:Example: In the example to paragraph (a),' acquisition. For purposes ot the $16 mllllon
the percenta.ge of the-assets ot A1 to be held test ot subsection (a) (3) (B). however, A
or acquired by B, the "acqulring person," is must aggregate both of its acquIsitions and
the following 'Percentage :fraction. The nu- must value each as ot the time of its acqui..
merator is the value of all assets to be ac- sltion. The total assets ot B, tor purposes of
qulred in the transaction, valued in accord- SUbsection (a) (2), shall be the total Msets
ance with § a01.10(b) (2). The denominator is ot B prior to the first acqUisition by A: for
the total assets.of Al, prior to the Bcqulsi- purposes ot the denominlltor in the percent­
tion, determined in accordance with the gen- age test of subsection (a) (3) (A), the total
erally accepted accounting principles. assets ot 13 may reflect the earller sale lIS n

, ~ . ~ "significant disposition": seo § 801.11 (b) (2).
§ 801.13 ' VOtin,g SCCurItiCS or,assels to DC The total assets of A do not inolude the llSsots

. held as a result.of llcquisition. acquired by A in its :first acquisition Irom D,

,(8.) Voting 'securities. (1) All voting §'801.14 Holdings of nffiUatcs.
securities of :the :issuer which will be) t
held 'by the aequiringperson after the (a Pursuan to Bubsection (b) (3)
consummation ,of the acquisition shaJl (B), the ,amount or percentage of vot­
be :deemed voting ,securities beld .as a ing securities or assets of no person which
result .of such :acquisition. The value :of are acquired or held by an acquiring
such voting ,securities shall be the sum person, whenever required to be detcr~
of the value of the voting securities to mined by this section or these rules, sholl
be auquired, determined 1n .accordance .be determined by aggrecating tho
with§ 1101.10, and theValue of 'the-:voting am?unt or percentage of such voting l10~
securities previouslY hela by the a-cquir- cunt1es or .assets held or acquired by
ing llerson. determined in accordance such acquiring person and each afIIlll\to
with -subparagraph en of this' para- thereof.
graph. Examples: 1. In. the examples ot §§ 801.13,

'(2) The value of voting ,securities of 801.13, 801.16, 801.20, nnd 801.:31, nnd any
the issuer held prior to an acquisition other rules which reter to an ncquiring per-
shall'be' son, the amount Or percentage of voting te-

If· .ty t d d curities or assets held by the ncquiring per-
(1) the securl is ra eon. n son, :for purposes 01 subsection (a) (3),

national securities exchange or is au- should be determined by nggregating the
thorized to be quoted in an interdealer holdings of the ncqUiting person with thOso
quotation system of a national securities of its nfilliates.
association registered with the United 2. Person A Is composed ot corporntlon A
States Securities and Exchange Com- and subsidiaries Bl and B2. Oorporatlon :a1
mission, the market price calculated in' proposes to ncquiro voting securItie!l. of cor­
accordance with § S01.10 (c) (1) ; or poration T. B1 and B:J together hold 26 per-

(ii) If JJdivis'on (i) is not appU- cent of the 'Voting securities of corporatIon
SU. 1 :P. If corporntion F Is the ultlmato plU'ont

cable, 'the faU' market value as pr.ovided entity within another person then porson F
in § 'SOl.10(c) (3). is (In afilliate of person A. 'Sco § ,801.1 (d).

(b) Assets. !D AIl assets being ac- SUbsection (b) (3) (B) requires that A 1Ir:­
quired from the acquired person shall gregate F's lJ.oldings in T wIth its oVln hold..
be asset-1j held as a result of the acqui- . ings in determinIng whether the test 01 sub"
sition. The valUe of such assets shall be seetlon (n) (3) is sntisflcd.
determined in accordance with § S01.10. (b) For purposes of subseotion (b) (3)

(2) Assets which were acquired by the (B)', the holdings of an afi1llate shnJI nob
acquiring person ':from the acquired per- inclUde the holdings of any affiliate of
son within lS0 calendar days preceding such afilliate.
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Exampie: In example No. 2 to paragraph
.- (a) of -this rule, 1! corporation F and the

entltles.it controls hold 25 percent of the
outstancUng voting securities of corp0':.lltlon
N, and N is an ultimate parent entity, then
N is an a.fIillate of F. Paragraph (b) of this
rule provides that N's holcUngs of T's voting
securities need not be .aggregated with the
holcUngs of F for purposes of A:s proposed
acqulsltlon of the voting securities of T. Only
the voting 'securitles held by A's own a1flll­
ate F (and the entitles controlled by F), and
not the holdings of F's a1flllates, must be
aggregated with the holcUngs {)f A.

§ 801.15 Aggregate l{)tal amount of vot­
ing securities and assets.

For purposes ot subsection (a) (3) (B) ,
the aggregate total amount of voting
securities and assets shall be the sum
of: .

(a) The value -of all voting securities
of the acquired person, calCulated in ac­
cordance with §§ 801.10(30) and 801.13
(a), which the acquiring person would
hold as a result of ~e· acquisition; and

(b) the value of all a;ssets of the ac-
o quired person, calculated in accordance

with §§ 801.10(b) (2) and 801.13(b) ,
which the acquiring person .would hold
as a i-esult of the acquisition.

Examples: 1. Acqulrlng person A and its
aflillates previously acquired $6 m1ll1on of
the voting securities of corporation X. A now
intends to acquIre $S m1ll1on of X's assets.
Pursuant to § 801.13(a) , A must determine
the present value of the previously acquIred

_pecurltles in order to determine whether the
proposed acquisition is subject to the re­
quIrements of this section. If these s~urities

have a present value {)f more than $7 mllllon,
the acquisition Is subject to the. require­
mentS of this sectIon since, as a resulj; of
it, A would hOld an aggrega~ total amount
of the voting securlties and assets of B in
excess of $15 mllllon.

- 2. In the previous example, assume tha.t
tile assets acquisition occurred first, and that
the acqulsltlon of the voting securities is to
occur more than six months after the first
acqulsltlon. Since ,the aSsets sre no longer to
be considered assets of B, see § SOl.13 (b) (2),
they need not be aggregated with the-second
acqulsltlon. Therefore, the second acquisi­
tion would be subject to the requirements of
this section by reason of subsection (a.) (3)
~) only 1! tile acqulsltion price or market
value of the securities to be acquIred exceeds
$15 m1ll10n.

§ 801.20 Incremental acquisitions prior
to exceeding threshold.

Any particular acquisition, even
though part of a sequence eventually at­
tainirig a threshold level of subsection
(a) (3), is'not subject to the requirements
of this section unless as a result of the

, acquisition the acquiring person's hold­
ings would meet or exceed a threshold
level of subsection (a) (3) .
§ 801.21 Acquisitions subsequent to ex­

ceeding threshold.
Example: Corporation A plans to acquire

$16 m1ll1on of corporation B's voting securl­
ties in a sCfles of four equal acquisitions,
and the requirements of subsections (a) (1)
and (a) (2) are satisfied. The requirements
of this section need be observed only with
respect to the fourth acquisition.

Acquisitions meeting the criteria. of
subsection (a), and not otherwise ex-

PROPOSED RULES -

empted by subsection (c) or § 802.21 or
any other of these rules, are subject to
the requirements of this section even
though:

(a) EarlIer acquisitions or assets or
voting securities may have been subject
to the requirements of this section; •

(b) The acquiring person's holdings
initiillly ma.y have passed. a threshold
level of subsection (a) (3) before the ef­
fective date of these rules; or

(c) The acquiring person's holding
initiallY may have passed a threshold
level of subsection (a) (3) by increases in
market values or other events other than
acquisitions.

Examples: 1. Person A acquires &10 m1ll1on
of the voting securities of person B beforo
the effective date of these rules. If A wishes
to ncqulre an IlddltloDlll &6 m1ll1on of tho
voting scurltles of B after the~trectivedate
of the rules, not1fication will be required
under subsection (n) (3) (B) J! the other cri­
teria of subsection (a) are 5:1tlslled.

2. In eXlUDple #1. o.ssume that the ValU3
of the votign securities or B or1g1nally ac­
qUired by A has reached a present value ex­
ceeding $15 m1ll10n. If A wishes to acquire
any additloDlll voting sco:ur1tles or assets of
B. notl1lcatlon wlU be reqUired 1! the other
criteria of subsection (a) are 5:1t1sned. See
§ 801.13(a).

§ 801.30 Tcndcr offers and ac:quWliol15
of ,ootiDg Ilecurities from third parti~.

In the case.of all transactions other
than mergers or consolIdations. but in­
cluding tender olIers, in which securities
are to be acquired from a holder other
than the issuer (or ali entity inclUded
within the same person as tha issuer, or
any agent or broker for the issuer or any
such entity) :

Ca) The person within which such is­
suer is included shall be deemed the ac­
quired person.

(b) The waiting period requIred. under
this section shall commence upon the
1illng of notification by the acquiring
person as provIded under §§ 803.1 and
803.10.

Cc) The acquired person shall file the
notification required by this section, in
accordance wIth these rules, no later
than 5 p.m. Eastern Time on the fifteenth
(or, in the case of cash tender olIers, the
tenth) calendar tiay following the date
of receipt, as defined by § 803.10(a), by
the Federal Trade CommissIon and As­
sistant Attorney General of the notulca­
tion filed by the acquiring person. Should
the fifteenth Cor, in the case of cash ten­
der olIers, the tenth) calendar day fall
on a. weekend day or federal holIday, the
notification shall be filed no later than
10 a.m. Eastern Time on the next fol­
lowing business day.

Examples: 1. Acquiring person A proposes
to acqUire tho voting securities of cOl'}Xlr:1tion
B'B wholly-owned subsidiary, corporation S,
and the criteria of subsection (a) are other­
wieG sstlslled. Since A is acquiring the shIlres
of S from B, nn entity controlllng S. this rule
does not apply nnd the waiting J){lriod does
not begin until both A and B 1l1e not1fication.

2. Acquiring person A proposes to acquire
$20 m1ll1on of the voting securities of cor­
poration X on a securities exchange, and the
criteria of subsection (n) are otherwise sat-
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lstIed. The waiting period begins when A
1l1es not1fication. Corporation X must file
not1fication within fUteen calendar days of
A. The seller or the X shares is not subject
to any obllgations under this section.

§ 801.40 Formation of joint ventures.

(a) Persons who contribute to the for­
mation of a joint venture in return for
voting sem1rlties or other interests In the
joint venture shall be deemed acquiring
persons. The joint venture to be formed
shall be deemed the acquired person.

(b) Unless otherwise exempted by this
section or these rules, in the formation of
a joint venture, an acquiring person
otherwise meeting the criteria'of sub­
sections (a) (1) and (a) (3) shall be sub­
ject to the requiremeI!ts of this section if:

(1) (l) Such acquiring person has an­
nual net sales or total assets of $100 mil­
lIon ormore;

(1) The joint venture wlll have assets
of $10 mlllIon ormore; and

(ill) At least one other acquiring per­
son has annual net sales or total assets
of $10 milllon ormore; or

(2) (l) SUch acquirlng person has an­
nual net sales or total assets of $10 mil-
lIon ormore; ,

(ll) The joint venture wlll have total
assets of $100 mlllIon or more; and

(ill) At least one other acquiring per­
son has annual net sales or total assets
of $10 milllon or more.

(c) The assets of the joint venture
shall be deemed to include:

(1) All assets which any persons
(whether or not subject to the require­
ments of thIS section> contributing to
the formation of the joint venture have
agreed to contribute at any time;

(2) All assets for which agreements
have been secured for the joint venture
to obtain at any time; and

(3) Any amount of credit or any obli­
gations of the joint venture which the
])ersons. contributing to its formation
have agreed to guarantee, atany time.

(d) The commerce requirement of sub­
section (a) (1) shall be deemed satisfied
if:

(1) The activities of any acquiring
person are in or a1rect commerce. or

(2) It is contemplated by the joint
venture agreement among the acquiring
persons that the activities of the joint
venture wlll be in or wlll a1rect com­
merce.

Example: COtporatiOI15 A. B, and C agree
to enter into a joint venture V. A has more
than &100 m11llon In annual net sales. B has
more than &10 m1ll1on in total assets. Both
0'15 total assets and its annual net sales are
less than $10 m1ll1on. All of the corporations
are engaged In commerce. The corporations
have agreed to make a total1nltial contribu­
tion to the joint venture of $8 m1ll1on in
lISSClts and to make contributions of an ad­
ditional $6 m1ll1on in each of the next three
years. Under paragraph (c). the assets of the
joint venture are $24 mllllon. Under para­
graph (b). only corporation A must file notl­
11cation, and only then 1!corporationA meets
0. criterion of subsection (a) (3)-that is. 1!
it will be acqu1r1ng 15 percent or $15 m1ll1on
of the voting securities of the joint venture.
The joint venturers need not file not1ficatlon
on behalf of V, but V will be subject to the
waltlngperiod: see § 802.41.
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802.10
802.20
802.21

802.60
802.61
1lo2.62
802.83

802.31
802.32
802.40
802.41
802.60

B now intends to acquire assets ot X vnlueC1
at $7 millIon. SInce the nggreE;ate totai
amount of voting securities and lISSew of X
to be held by B. would. exceed $16 milllon.
subsection (a) (3) (B) is satisfied, IUld the
acquisition cannot be exempt under thill
rule.

§ 802.21 Acquisitions of voting securI·
tics after exceeding notificatIon
threshold.

(a) For purposes of this rule nnd
§' 802.22, the term "notification thresh­
old" means:

(1) (i) For all acquisitions other than
those subject to § 802.64, 15 percent of
the outstanding voting securities of an
issuer, or an amount' of such securities
valued at $15 mlllion; or

(il) In the case of an acquisition sub­
ject to § 802.64, the least amount of vot­
ing securities exceeding both 15 percent
of the outstanding voting securities of
an' issuer and $25 mIllion;

(2) 25 percent of the outstanding vot..
Ing securities of an issuer; or

(3) 50 percent of the outstanding vot­
ing securities of an issuer.

(b) Pursuant to SUbsection (d) (2) (0) ,
an acquisition of voting securities. shall
be exempt from the requirements of thls
section If:

(1) '!'he acquiring person and all other
persons required by this section and
these rules to file notification prevIously
filed notification wIth respect to an
earlier acquisition of voting sec!1rities of
the same issuer; •

.(2) The acquisition will be consum­
mated within 180 days of the date of
filing of the acqulrlng person's earller
notification; and

(3) (i) The acquisition will not in­
crease the holdings of the acquiring per­
son to reach or exceed a notificatIon
threshold; or

<ii) The acquiring person declared its
Intention, In an affidavit filed with tho
earlier notificatiort, to Increase its hold­
ings to reach or exceed such notifica­
tion threshold. .

Examples: 1. Corporation A acqUires 16
percent of voting securities (or $16 mll110n
in value of such securities) of corporation
B and files not1ftcation as required. Within
180 days. A acquires additional voting socuri­
ties of B but not in a SUfficient amount to
reach 26 percent of tho voting securities
of B. No additional not1ftcation is requirod
for these sUbsequent acquisitions.

2. In example No.1, A continues to 1l.C­
quir!}. B's securities. Before A's holdings ex­
ceed 25 percent of B's outstanding voting
securIties. A must flle notlfication lUld wait
the prescribed perIod before making the next
acquisition.

3. In example No.2, withIn the 180 dayll
after notlflcation A continues to acqUire vot­
ing securitIes of B. No :further notlflcation
is required until A plans to make tho acquisi­
tIon that wlll give it 50 percent ownerShip
of B. (After acquiring 60 percent further
acquisitions of voting securities are exempt
under subsection (c) (3).)

4. In examples No. 2 and NO.3. A may
avoid the need to flIe reports at the 20
and 60 percent levels, or to observe II. waiting
perIod, by stating in the affidavit flied with
Its Initial notification that it Intends to

PART S02-EXEMPTION RULES § 802.9 Acquisitions. solely for invest­
ment purposes.

Federal agency approval. No acquisition of voting securities shall
Certain supervisory acqUisitiOns. be 'exempt from the requirements of this
Acquisitions solely for investment section under sUbsection (c) (9) :

purposes. . (a) Even though as a result of the
stock dividends and spUts. acquisition the holdings'of the acquiring
Minimum dollar value.
Acquisitions of votlng securities person would not exceed 10 percent of the

after exceeding notlficatio.n outstanding voting securities of the is-
threshold. suer, unless such acquisition is solely for

802.22 AcqUisitions of voting securitIes re- investment purposes; or
crossing same n~tlfication thresh· (b) If as a result of the acquisition,
old. the acquiring person would hold more

802.23 Amended or renewed tender offers. than 10 percent of the outstanding vot­
802.30 .Repurchase of own voting securi· ing securities of the issuer.

ties.
Conversion of voting securities. Examples: 1. AcqUirilig person A acquires
Intra-enterprise transactions. 6 percent of the voting securities of issuer X,
Exempt joint ventures. solely for investment purposes, and the
Joint ventures at time of formation. requirements of subsection (a) are satisfied.
Acquisitions of foreign assets or of Tho acquisition is 'exempt under SUbsectIon

voting securities of a. foreign is- (c) (9).
suer. 2. After the acqUisition in example #1,

802.61 Acquisitions involving only foreign A decides to acquire an additional 7 per-
persons. cent of the voting securities of X. Regard-

802.62 Acquisitions by or from foreign less of A's intentIons, the acquisition is not
governmental corporations. exempt under sUbsection (c) (9).

AcqUisitions by agents. 3. After the acquisition of example No.1,
Acquisitions in escrow. acquiring person A decides to participate
Acquisitions by underwriters. in the management of issuer X. Any sub-
Certain. acqUisitIons by creditors sequent acquisitions of X stock by A would

and insurers. not be exempt un.der subsection (c) (9).
802.64 ~cquisitions of voting sec~ties by 4. The afilliates of acqUlrlng person B hold

certain institutional investors an l).ggregate total of 10 percent of the vot­
1I.%1d others. ing securities of Issuer X. If B makes any

802.64a Acqu1s1tions of voting securitIes by acqUisition of the votIng securities of X,
certain 1nSt1tutional Investbrs it rennot beexempt under subsectIon (c) (9).
and others-Alternate rule. .

802.70 Acquisitions pursuant to order. § 802.10 Stock dividends and splits.
802.71 Acquisitions by gift, successIon or The acquisition of voting securities,

devise. .,' pursua~t to a .stock split or pro rata
§ 802.6 Federal agency approval. stock dividend, or pursuant to an issue

For the purposes of subsections (c) (6) of new shares offered proportionally to
and (e) (8), the term "information and all. shareholders, shall be exempt from
documentary materIal" inclUdes all the requirements of this section under
documents, application forms, and all subsection (c) (10).
written submissions of any type whatso- § 802.20 l\linimum dollar value. .
ever. In lieu of providing all such In-· Pursuant to subsections (c) (12) and
formation and documentary material, or (d) (2) (B), an acquisition (other than
any portion thereof, an index descrIbing In connection with the formation of a
such information and documentary ma- j' t t ch
terial may be provided, together with a om ven ure) whi would be subjectto the requirements of this section and
certification that any such information w!tich satisfies subsection (a) (3) (A) ,
or documentary materiai not provided but Which does not satisfY sUbsection
will be provided within ten calendar days (a) (3) (B) , shall be exempt from the re­
upon request by the Federal Trade Com- quirements of this section if as a result
mission or Assistant' Attorney General, of the acquisition the acquiring person
or a delegated official thereof. would not hold:'
§ 802.8 Certain supervisory acquisitions. (a) Assets of the acquired person

Pursuant to subsections (c) (12) and valued at more than $10 milllon;
(d ) ) t (b) Voting securities of the issuer

) (2 (B , a merger, consolida ion, pur- valued at more than $10 million; or
chase of assets, or acquisition requiring . (c) Any lesser amount of voting se­
agency approval under section 403 or'408 curities which confers control of an
(e) of the National Housing Act, 12
U .S.C. 1726, 1730a(e), or under section 5 issuer With annual net sales or total
of the Home Owner's Loan Act of 1933, 12 assets,_of $10 milllon or more.
U.S.C. 1464, shall be exempt from the re- Examples: 1. Acquiring perSO:l A intends
qUIrements of this section, inclUding spe- to acqUire 16 percent of the voting sllcur!­
cifically the filing requirement of subsec- ties or corporation X. If the value of A's
ti () (8) if th h

· holdings in X (1nclu~ing all voting securI­
on c , e agency w ose approval tIes of X held by the entities include<{, wIth-

is required finds that approval of such. in person A prior to the acqUisitIon. or by
merger, consolidation, purchase of assets, afill1ates of A) would be $10 mimen or less,
or acquisition is necessary to prevent the the ~quisi~onwould be exempt under thIs

rule.
probable fallure of one of the Institutions 2. Acquiring person B holds voting securI­
inVOlved. . tIes of corporatIon' X val\led at $9 m1l11on.

Bee.
802.6
802.8
802.9

- (
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§ 802.23 Amended or renewed tender
offers. '

Pursuant to sUbsectioID; (c) (12) and
(d) (12) (B), an acquisition of voting
securities pursuant to a tender offer
shall pe exempt from the requirements
of this section if:

(a) Within 180 calender days prior to
the consummation of such acquisition,
the a'cquiring person previously filed the
notification required by this section, with
respect to a tender offer for the same
class of the voting securities of the same
issuer; -

(b) Any voting securities which are to
constitute consideration for such acqui­
sition also constituted consideration for
such previous tender offer;' and

(c) (1) The percentage of the class of
voting securities to be held or acquired
by the· acquiring person as a result of
such acquisition does not exceed the per­
centage to be held or acquired pursuant
to the previous tender offer; or

(2) The acquisition of any voting se­
curities in excess of the amount to be
held or- acquired pursuant to such pre­
vious tender offer would be exempt un-

PROPOSED RULES

acquire 25 (or 50) percent or more or B's der § 802.21 or subsection Ce) (3) had the
voting securities within the next 180 days. acquisition of voting securities pursuant
~i~~~~w~~C:~i~t1!w:ul~ts.:~ to the previous tender offer been con-
quire 25 (or 50) .percent or more of B's voting -summated..
securities in the orig1nal, single. acquisition. Examples: 1. Acquiring person A makes II.

< § 802.22 Acquisitions of voting securi- tender olfer for voting securities of B, and
. . tifi. 1Ues notulcatlon. Be!oro A makes any Re-

ties recrossmg same no cation qu1sltlons, person C makes 11.' competIng
threshold.> tender olfer for B's voting securities. In ro­

(8,) For purposes of this rule, the term sponse to C's olfer, A lUI1ends Its olfer to
. ''notification threshold" shall have the raise Its price, or 1! Its olfer hlIS expired,

meaning assigned by § 802,21(80). makes 11 second tender olfer at II. higher
(b) Pursuant to subsection (d) (2) CO) price. A need not IDe a. second,notl1lcatlon,

. . . . ' or observe any waiting period, by re&8OXl. of
an acqUlSltion of voting secunties shall be its amendment Or the renewal of Its tender
exempt from the requirements of this olfer, provided that the RCqu1s1t1on 15 to be
section if: consummated withIn 180 calendar days of

(1) The acquirIng person and all other the earller notl1lcatlon.
persons required by this section and these 2. In example No. I, 1! A'5 original tender
rules to file notification previously filed olfer had olfered .Only cash as conslderatlon,
with respect to an earlier acquIsItion of and its subsequent tender olfer olfeIll both
voting securities of the same Issuer; cash and voting securities of A as consldera-

- (2) The acquisition wllI increase the tlon, the Requisition of voting securities of B
. . would not be exempt under this rule.

holdings of the acqwrmg person to reach 3. U in example No.1 A's orlgtnlll notl1lca-
or exceed the same notification thresh- tlon had stated Its intention to RCqU1.rc
old with respect to which the earlier 30 percent of the outatandlng voting seeur1­
notification was filed, but not to reach ties of B by Il. tender olfer, under th1s rule
or exceed any greater notification thresh- A may acqulro any amount up to 60 per­
old; and - cent of the voting securities of B, 1! para-

(3) The acquisition wllI be consum- graphs (a.) and (b) of the rule arc satlstlecL
mated withiri 180 days of the date of. The reaso~ 1ll that 1! A had acquired 30 per­
filing of the acq"''';~~ person's earlier cent of Bs voting securities as a result of• • ......"""'6 the tender oll'er described in the KrUer
notification. notl1lcatlon, § 802.21(b) (1) (B) would ex-

Example: This rule allows a. person to cross empt Requ1sltloJ15 not rR1slng A's holdings
any of the three threshOld not11lcatlon to or above 60 percent. The resUlt 1B the
levels-15 percent/$15 m1ll10n, 25 percent Sll.me Whether or not A actually acquIred any
and 50 percent--any number of times within shares In respQJ1SO to lts earller tender olfer.
Ian days of the filing of notulcatlon for that •
level. Thus. 1! an example No. 1 to § 802.21, § 802.30 •~epurchll5c or own "oung
A had disposed of some voting securities so securIties.
that it held less than 15 percent and $15 Pursuant to subsections Ce) Cl2) and
m1ll1on or -its voting securIties of· B. and u1sltl b
then had Increased its holdings to mOre than (d) (2) (B), an ncq on y a corpora-
15 percent but less than 25 percent of B. tlon of Its own voting securities, incIud­
notlfica.tion would not be required 1! the ing redemption and retirement of such
increase Occurred within 180' days of 1lJ1ng voting securities, shall be exempt from
its orlg1nsl not11lca.tion. SlmUarly in exam- the requirements of this section.
pIes No. 2 and No. 3 to § 802.21. A coUld', •
decrease Its holdings below. and then In- § 802.31 Comoersion or ,"Oting secunties.
crease Its holdings above. 25 percent and Pursuant to subsections Ce) Cl2) and
50 percent, respectively. without'1lJ1ng notul- f tin
cation. 1! done within 180 days of the respec- Cd) (2) (B), the conversion 0 vo g se-
tlve earlier not11lca.tiOJ15. curltles not presently entitled to vote

Into voting securities entitled ~to vote
shall be exempt from the requirements
of this s~ctlon.

Example: Acquiring person A previously
acquired convertible debentures of ls5Uer B.
U the debentures may be converted Into
securities presently entlUed to vote without
the payment of additional conslderaUon,
then the debentures arc voting securities.
see § 801.1 (!). and their convers1on woUld
be exempt under th1s rule. U. however, A
must pay addlttonll1 conslderatlon to con­
vert these securities, then the debentures
are not "voting securltles," IlS de1lned, and
their' converdon 15 not exempt under th1s
rule. The exerelso of options or wlUTl1I1ts 1ll
not exempt under this rule.

§ 802.32 Intra-enterprisc trBl15lIctiom.
Pursuant to subsections Ce) (12) and

(d) (2) (B), an acquisition (other than
in connection with the formation of a
joint venture) to which only entities in­
cluded within the same person by rea­
son of holdings of voting securltles are
party, or of voting securities of a new
corporation which at the time of the
acquisition will hold only assets or vot­
ing securities acquired from the acqulr-

39053

lng person, shall be exempt from the re­
quirements of this section.

Examples: 1. COrporatton A merges its two
wboUy-owned subsldJarles 51 and sa. The
tran.c-actton 15 exempt under this rule.

2. COrporation B creates a. new wbolly­
owned subsIdiary which It furnlshes w'lth
'50 m1ll1on ot assets or B. The transac:tIon
15 exempt under th1s rule.

- 3. qorporatlon A, which controls corpora­
tion B by II. contract giving A the power to
name 11 ma10rity of B's d1rec:tors. proposllS to
acquire II. ma10rity of B'a voting securities.
The transactlon 15 not exempt under th1s
rule.

§ 802.40 Exempt joint ventures.
Pursuant to subsections (c) (12) and

Cd) (2) (B) , acquisitions in conneetion
with the formation of a joint venture
shall be exempt from the requirements
of this section if the joint venture wllI
be not for profit within the meaning of
sections 501 (c) (1)-C4). (6)-<15). (17)­
(20) or Cd) of the Internal Revenue
Code.

§ 802.41 Joint ventures at time or for­
mation.

Pursuant to subsections Cc) (12) and
Cd) (2) (B), whenever any personCs) con­
tributing to the formation ofa jointven­
ture are subject to the requirements of
this section by reason of the formation
of the joint venture. the joint venture
need not file the notlflcatlon required by
this section and § 803.1 with respect to
the ncqulsltlon of its voting securities by
any such persons or its acqulsltlon of
assets or voting securities !rom any of
them, in the transaction forming the
joint venture.

Examples: 1. Corporatlons A and B. each
hllving sales In commerce at $100 m1ll1on,
each propose to contribute $10 mlIllon in
cash In exchange fer 50 percent at the voting
eeeurlUcs of a Joint venture, V. which wD1
alsO engage in commerce. V need not file
notl1l.catlon under thLs section, although
both A and B must do ro prior to receiving
any voting securities at V.

2. In addition to the fll.Ct5 1n example ~1
above, A and B have agreed that upon crea­
tlon, V wU1 purch3.se 100 percent or the vot­
Ing seeur1t1es of corporation C "or $15 mU­
llon. Because C 15 not a contributor to the
formation at V, V must 1lJe with respect to
the propoud acqUlsltlon at C and must ob­
serve the waiting period. Note that C would
be requIred to comply with this seetlon and
the3e rule31n any event.

§ 802.50 Acquisitiom' of foreign lIMeL5
or or '\"Oting securities of a foreign
muu.

Cal AS$ets. Pursuant to subsections
(e) (12) and (d) (2) (B) , in a transaction
in which assets located outside the
United States are being acquired:

(1) The acqulsltion of assets located
outside the United states. to which no
sales in or Into the United States are
attributable, shall be exempt from the
requirements of this section; and

(2) The acqulsltlon of assets located
outside the United states. to which sales
in or into the United states are attnou­
table, shall be exempt from the require­
ments.of this section unless as a result of
the ncqulsltlon the acquiring person
would hold assets of the acquired person

FEDERAL REGISTER, VOL 42, NO. 147-MONDAY, AUGUST 1, 1977



HeinOnline -- 42 Fed. Reg. 39054 1977

39054 '

to which such sales aggregating $10 mil­
lion or more in the most recent calendar
or fiscal year were attributable.

Examples: 1. A and B are both United
states corporatIOns, and the requ~rementsof
subsection (a) are satisfied. A proposes sell­
ing to B a. manUfacturing plant located
abroad. Sales in or into the UnIted States
attributable to the },'Iant totaled $8 mUUon
in the most recent calendar or fiscal year.
The transactIon is exempt under this para­
graph.

2. 'SIxty days after the transactIon in ex­
ample #1, A proposes to sell B a secQnd
manufacturing plant located abroad; sales
In or into the UnIted States attlilbutable to
this plant totaled $5 mImon in the most
recent calendar or fiscal year. Since B would
be acquiring the second plant withIn ,180
days of the first plant, both plants consid­
ered assets of A now held by B. see § 801.­
13(b) (2) (0). Since the total sales in or into
the UnIted states of $13 mUllon exceeds $10
mUllon, tIle acquIsItion of the second plant
,would. not be exempt under thIs paragraph.

(b) Voting securities. Pursuant to sub­
sections (c) (12) and (d) (2) (B), an ac­
quisition of voting securities of an issuer
domiciled outside the United States shall
be exempt from the requirements of this
section unless the issuer :!including all
entities controlled by the issuer) either:

(1) Holds assets located in the United
States (other than assets held solely for
investment purposes) haviIlg an aggre­
gate book value of $10 million or more;
or

(2). Made aggregate sales in or into
the United" States of $10 milllon or more
in the most recent calendar or fiscal
year:

Example: A, a UnIted States corporation,
acquires the votIng securitIes of 0, a foreIgn
corporatIon, and the crIteria of SUbsection
(a) are satisfied. 0 has no assets In the
UnIted States, but made aggregate sales into
the UnIted' States of $12 milllon in the most
recent calendar year. The transaction Is not
exempt under this rule. '

§ 802.51 Acquisitions involving only
foreign persons.

(a) l Pursuant to subsections (c) (12)
and (d) (2) (B), an acquisition by a per­
son not domiciled in the United States
from another person also not domiciled
in the Uniteli States Shall be exempt
from the requirements of this section
unless:

(1) The aggregate 'annual sales of the
~cquiring and acquired persons in or
into the United States or the aggregate
total assets of the acquiring and ac­
quired persons located jn the United
states (other than assets held solely for
investment purposes) exceed $1.0 mU­
llon; and

(2) Either $10 million or more of as­
sets located in the United states' (other
than assets held solely for investment
purposes) or $10 mUllon or more of vot­
ing securities of an issuer dOmiciled in
the United States (other than voting se­
curities held solely for investment pur­
poses) Will be acquired, directly' or
indirectly.

(b) For purposes of this i:ule, the do­
micile of a person shall be the domicile
of the pre-acquisition ultimate parent
entity. If under these rules more than
one entity controls a person, this rule

PROPOSED RULES

shall not apply unless each such con­
trolling entity is do~iciled outside the
United states.

Examples: 1. A and B are both corpora­
tIons domIcUed in a foreIgn country. A's
aggregate annual sales into the UnIted states
are $80. mIlllon, B's aggregate annual sales
into the United States are $50 mllllon. If A
acquires B, and no assets in the United
States or voting securItIes of an issuer do­
mIcUed in the United States will be ac­
quired, the transaction is exempt under this
rule.

2. In example I, assume that B has a SUb­
sIdIary 0 domIcUedjn the UnIted States, and
that voting securities of 0 (held by B) are
valued at $12 mUllon. The uansaction is not
exempt under this rule.

'§ 802.52· Acquisitions by ,or from foreign
governmental corporations. .

Pursuant to subsections (c) (12) and
(d) (2) (B), an acquisition shall be ex­
empt from the requirements of this sec­
tion if:

(a) Either the acquiring person or the
acquired person is a corPoration more
than half the voting securities of which
are held by a foreign state,' foreign gov­
ernment, or agency thereof, and

(b) The icquisiticin ls.solely of assets
located within that foreign state or of
voting securities of an issuer domiciled
in that state.
~ Examples: 1. The government of foreign
country X has decided to sell assets of its
wholly-owned corporation, B, all of which
are located in foreIgn country X. ~e buyer
is A, a United states corporation, and the
criteria of subsection (a)' are satisfied. Re­
~ess or the aggregate annual sales in or
into the UnUted States attributable to the
assets of B, the transactIon is exempt under
this rule. (If such aggrega.te annual sales
were less than $10 mUlion, the transaction
would also be exempt under § 802.50.)

2. In example No. I, the assets of corpora­
tion B are located In part in foreign country
Y. The transaction Is not exempt under thIs
rule. /"

§ 802.60 Acquisitions by agents.

An acquisition by an agent on behalf
of and at the specific direction of an­
other person shall be deemed an acquisi­
tion by such other person. Pursuant to
subsections (c)(12) , (d) (2) (B) and
(d) (2) (C), such agent shall be exempt
from the requirements of this section as
to such acquisition. Nothing in this
paragraph shall exempt the person on
whose behalf the acquisition is made
from any requirement under this section,
with respect to any acquisition attributed
to such person by this section and this
rule. For purposes of this rule the term
"agent" shall pe deemed to include brok­
ers and dealers in securities, trustees,
and fiduciaries.

Example: Broker B purchases $15 mlIllon
of the votIng securities of X for the'account
of 0 at C's specIfic directIon. The acqUisi­
tion is to be held in "street name" by B.
If 0 and X otherwise satisfy the criteria of
subsection (a), notIficatIon must be filed by
o and X, but not by B.

§ 802.61 Acquisitions in escrow.

Pursuant to subsections (c) (12) and
(d) (2) (B) :

, . '<Ia) An acquisition in escrow by an es­
crow agent pursuant to a written escrow

agreement shall be exempt from the re­
quirements of this section. Except as
provided in paragraph (b) of this section,
nothing in this rule shall exempt any
acquisition from an escrow agent from
any requirements under this section. ,.

(b) If; pursuant to a written escrow
a~eement, the same voting securit1CG or
assets revert from the escrow agent to
the original holder, such acquisition
Shall be exempt from the requirements
of this section.

Example: In the examplo to § 602.00,
broker B may acquire the voting seourities
of X In the capacity of an eScrow agent, pur­
suant to a written escrow agreement. Tho
voting securItIes of X IXUly be transferred to
the benefit of C (whether In O's nama or
B's "street name") upon notIfication ,by 0
and X and expiratIon of the wa~t1ng period.

§ 802.62 Acquisitions by underwriters.

Pursuant to subsections (c) (12) and
.(d) (2) (B), an acquisition of voting se­
curities by a person acting as an under-,
writer, in the normal course of business
and solely for investment pUrposes, for
its own account and in the process of
underwriting, shall be exempt from tho
requirements of this section.
§ 802.63 Certain acquisitions by cred­

itors and insurers.
Pursuant to subsections (c) (12) and

(d) (2) (B), an aCQ.uisition shall be ex­
empt from the requirements of this sec­
tion if made:

(a,) By a creditor in a bona fide credit
transaction entered into in the ordinary
course of the creditor's business, of col­
lateral, or in foreclosure, or upon de­
fault; or

(b) By an insurer in the ordinary
course of business, pursuant to a surety­
ship contract or in the exercise of a riuht
of subrogation,

Examples: 1. A bank makes a loan and 11.0­
quires collateral in any torm. The bank's ro­
celpt or holdIng ot collateral is not SUbject to
the requIrements of this section. If upon do­
fault on the loan, tho bank takes legl\l titlo
to the collateral, the transaction is also ox­
empt.

2. The rulo exempts only-tho acquisition by
the credItor or insurer, and not tho subse­
quent disposItion of the assets or votIng se­
curities. If a creditor or insurer tells voting
securitle3 that have come into its possessIon
through foreclosure or SUbrogation, tho ro­
quirements of this section may apply. All­
suming that all ot1ler criter}a ot thIs sogtien
are met, the acquirIng person and issuor.ot
the voting securities must flle notIfication
prior to the transaction. Tho credItor or in­
surer, however, would not be requIred to fllo
notificatIon. See § 801.30.

§ 802.64 Acquisitions of vdting sccuri.
tics by ccrtain institutional investors

. and othcrs.•

(a) Institutional investor. For ·pur­
Poses of this rule, the term "institutionnl
investor" shall include any bank, bank­
ing association, savings and loan com­
pany or assooiation, trust company, in­
surance company, mutual fund, investM

ment company registered with tho
United states Securities and Exchanno
Commission under the Investment Com­
pany Act of 1940(15 U.S.Or 80n-l etseq.) ,
finance c6mpany, broker or dealer in se-

FEDERAL REGISTER, VOL 42, NO. 147-MONDAY~ AUGUST 1, 1977



HeinOnline -- 42 Fed. Reg. 39055 1977

PROPOSED RULES 39055

NotUlcation and Report Form.
Instruc:t10l15 appUcable to Notlflca­

and Report Form..
statement or reasons tor noncom-

pllancc.
AtIldavit8 required.
certUlcation. ""
Running o! time.
Tenn1nation of waiting period.
Bequests for addItionalln!ormation

or documentary mater1al.
Formal interpretation or require­

ments under this sectIon.

803.3

803.4
803.5
803.10
803.11
803.20

brought by the Federal Trade Commis­
sIon or the Department of Justice: or

(b) The acqulring person 15 subject to
an order or the Federal Trade Commis­
sIon or of any federal court requiring
prior approval of such acquisition by
the Federal Trade -Comm1ssIon. such
court. or the Department of Justice, and
such approval has been obtained. •

§ 802.71 Acqui!itiol15 by gift, suec~!ion•
ordmise.

Pursuant to sub~tions ee) (12) and
(d) (2) (B), acquisitions resulting from
gUts, intestate succession, or testamen-.
tnry devise shall be exempt from the re­
quirements of thIs section.

PART 803-TRANSMITrAL RULES
Bec.
803.1
803.2

surance company, "mutual fund, invest­
ment company registeredwith the United
states Securities and Exchange Commis­
sion under the Investment Company Act
of 1940 (lS U.s.C. 80a-1 et seq.), finance
company, broker or dealer in securities,
trust (including a. pension or benefit plan
quallfied under section 401 (a) of theIn­
ternal Revenue Code), foundation, or
non-profit entity wIthin the meaning of

. sections SOlCc)(l}-(4), (6)-(lS). (17)-
(20) or (d) of the Internnl Revenlle Code.

(b) Exemption. Pursuant to sub5cc­
tions (c) (12), (d) (2) (B) and (d) (2) (C),
an.. acquisition of voting securItles shall
be exempt from the requirements of
this section, except as provided in para­
graph (c) of this rule, U:

(l) Made by an institutional investor;
(2) Made in the ordinary course of

business:
(3) Made solely for invesbnent pur­

poses; _
(4) As a. result of the acquis1tlon the

acquiring person would not contol the is­
suer; and

(S) The acquiring person files wIth the
Federal Trade Commission and Assistant
Attorney General, wIthin sixty days after
the end of Its fiscn1 year, n. report con- 803.30
taining the following Information:-

m The ending pate of the 1iscnl year
coveted by the report: § 803.1 NotificationandReportForm.

(ll) The Identlty of the issuer and clnss (a) All acquisftfons. Except as pro-
of voting security for which exemptlon vided in paragraphs (b) and (c) of this
15 claimed; _ section, the notlflcatlon required by th!s

(ill) The aggregate total number of sectlon shall be the Notlflcation and Re­
each such class of voting security (a) port Form promulated by the-- Federal
held at the beginning of the fiscn1 year: Trade Comm1ssIon, as amended from
(b) acquired during the fiscal year; (c) time to time. All persons required to file
disposed of during the fiscal year; and notlflcation by this section and these
(d) held at the end of the fiscal year: rules shall do so by completing and filing

(Iv) A statement that all such voting the Notlflcation and Report Form, or a
securities, whenever held during the fis- photo3tatic or other equivalent repro­
cal year, were held solely for invesbnent ductlon thereof, in accordance with the
purposes; and • instructions thereon and these rules.

(v) A certlflcatlon in the same form as Copies of the Notlflcation and Report
that appearing in the Notlflcation and Form may be obtained by hand from the
Report Form, completed in accordance Public Reference Branch, Room 130,
wIth § 803.S. - Federal Trade Comm1ssIon, Sixth street

(c) E:z:ception to exemption. Notwith- and Pennsylvania Avenue NW.. Wash­
standing paragraph (b) of this section: ington, D.C.. or by miting to the Pre-

(1) No acquisitlon or indirect ncquisl- merger Notlflcation office, Room 301,
tion of voting securities of an instltu- Federal Trade CommIssion, Washington,
tlonal investor shall be exempt under D.C. 20S80.
this rule; and (b) certain grocery acquisitions. Per-

(2) No acquisition by an institutional • sons required to file the notlflcation re­
investor which 15 controlled directly or quired by this section who are to acquire
indirectly by an entity other than an voting securities or assets of a. person
instItutional investor shall be e.'tempt engaged in whole or in part in wholesale
.under this rule. or retail grocery dIstrlbution (SIC

Example: In example #1 to § 802.64. the Groups S14 and "541, respectively) shall,
acquisitJon would be exempt regard1e3:l o! in adcUtion to the notlflcation required
the amount o! voting cccuriUes acquired by paragraph (a) of this section, sfmul­
(short o! control), EO long as the nnnual rc- taneously file FI"C Forms 1859 A and B,
port required by 5UbPnrograRh (b) (5) 15 completed. in accordance with the in-
filed. Examples .#2• .#3, and ....4 to f 802.64 tru tI th .,..., ",,{,. t fremain appUcable. s C ons ex:eon....ne re'i.,,",-emen 0

this paragraph shall not constitute a
§ 802.70 Acquisition llubject to order. request for adcUtlona1Informationwithin

Pursuant to subsections (c) (12) and the mea,ning of subsection (e) and _
(d) (2) (B), an acquisition shall be ex- § 803.20.
empt from the requirements of this sec- (c) Cerlainmflkprooucts acquisitions.
tion if: Persons required to file the notlflcatlon

(a) The voting securities or assets are required by thIs sectlon who are to ac­
to be acquired from a. person ordered to quire voting securltles or assets of a. per­
cUvest such voting securItles or assets son engaged in whole or in part in the
by order of the Federal Trade Commis- processin!r or dIstrlbutlon of Class I milk
sion or of any federal court in an action products (SIC product classes 20262 and

curities, trust (including a pension or
benefit plan qualified under section 401
(a) of the Internal Revenue Code),
foundation, or non-profit entity within
the meaning of sectIons SOlCc) , (1)-(4),
(6)-(1S), (17)-(20) or (d) of the In­
ternal Revenue Code,

(b) Exemption. Pursuant to subsec­
tions (c) (12), (d) (2) (B) and (d) (2) (C),

an l;lcquisition of voting securities shall
be exempt from the requirements of this
section, except as provided in paragraph
(c) of this section, if:

(1) Made by an institutIonal investor;
(2) Made in the ordinary course of

business; -
(3) Made solely for investment pur-

pooes; -
(4) As a result of the acquisition the

acquiring person would not control the
issuer; and I

(S) As a result of the acquisition the
acquiring person would hold either:

(i) Less than lS ,percent of the out­
standing voting securities of the issuer;
or

(li) Voting securiti~ of the issuer
valued at less than $2S million.

(c) Exception to .exemption. Notwith­
standing paragraph (b) of this section:

(1) No acquisition or indirect acquisi­
tion of voting securities of an institu­
tional investor shall be exempt under this
rule; and .

(2) No acquisition by an institutional
investor which is controlled directly or
indirectly by an entity other than an in­

. stitutional investor shall be exempt un­
der this rule.

- .
Exa,mples: 1. Assume that A and its sub­

sidiary, B, are both lnstltutionalinvestors as
defined in paragraph (a) o! this rule, that
X is not, and that the conditions set forth
in subparagraphs (2), (3) and (4) o! para­
graph (b) o! <this rule are satisfied. Either
A or B may acquire voting securities o! X
worth in exceSs o! $25 mllllon as long as the
amount held as a result o! the acquisition
does not equal or exceed 15 percent o! X's
ciutstanding voting securities. It the holdings
would exceed 15 percent, B may acquire no
more than $25 m1llion worth Without being

_ subject to the requirements o! this section.
2. In example No. I, assume that 13 plans to

make the acquisition, and that corporation
B's parent, corporation A, is not an institu­
tional investor. AcqUisitions by B can never
be exempt under th!s rUle. The exemption
does not apply to acqUisitions by institu­
tional investors controlled by entities which
are nOt themselves institutional investors.

3. In example No.1; assume that A is an
institutional investor and that B plans to
make I the acquisition. Corporation B must
also be an institutional investor in order tor
the exemption to apply. The !act that B is
controlled by an institutional investor is
insufllcient. The acquiring entity must sat­
isfy the conditions set forth in paragraph
(b)f(l) •
. 4. In example No. I, the exemption does not
apply if X is also an institutiona1 inveStor.

§-802.64a· Acquisitions ot ,"oling securi·
ties by certain institutional investors
and others-Alternate Rule.

(a) Institutional investor. For pur­
poses of this rule, the term "institutional
investor:' shall include any bank, bank­
ing association, savings and loan com­
pany or association, trust company, in-
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20264) shall, in addition to the notifica­
tion required by paragraph (a) of tl.llS

I section, simultaneously file FTC SpeClal
Report on Acquisitions.and.Mergers .by
Corporations in the FlUId Milk Products
Industry, completed in accordance with
the instructions thereon. The require­
ment of this paragraph shall not con­
stitute a request for addi~ional info~a­
tion within the meaning of subsectIon
(e) and § 803.20.

§ 803.2 Inslructio~s applicable to Noti­
fication lind Report Form.

(a) The notification.required by th~
section shall be fil~d by the pre-aCquisI­
tion ultimate parent entity, or by any
entity included within such person au­
thorized by such pre-acqu!Sitio~ultima:te
parent entity to file notificatIon on ltli
behalf If under these rules more than

• one e~tity controls a person, all such
entities must file notificatiC?n. In t~e
case of a natural person reqUIred by~
section to file notificatioll, SUCh, notifi­
cation' shall be filed by such natural
person or by his or her guardian or
conserVator: PrOvidecL, however, ~ll;t
notification with respect to. an acqUISI­
tion of voting securities in trust for one
or 'more natural persons shall. be filed
eithllr by such natural persons or by the
trusl;ee(s) for such natur~l persons.

(b I Except as provided In paragraph
(c) of this .section, items 5-7 and the
At>pendix to the Notification and Report
Form must be completed-

(1) By acquiring persons, with res~ct

to all entities included Within the acqUIr­
ing person;

(2) By acqUired persons, in the case of
an acquisition of assets, only with respect

• to the assets to be acquiFed;
(3) By acqUired per1io~, in the case of

an acquisition of voting securities, 0;llY
with respect to the issuer whose, votmg
securities are being acqUired, and all en­
tities controlled by slich issuer;

(4) By persons who are both acquiring
and acquired per~ons, separately in t?e
manner that would be required of ll;CqUlr:­
ing and acquired persons under this par­
agraph, if di1Ierent.

(c) In response to items 5-7 and the
AppendL", to the Notification and Report
Form- '"

(1) Information shall be supplied onlY
with respect to operations condu~ted

Within the United States; and
(2) Information need not be supplied

with respect to assets or voting securities
to be acquired, the acqu!sition/ of which
is exempt from the reqUIrements of this
section under this section or these rules.

(d) The term "dollar revenues," as
used in the Notification and Report Form,
means value of shipments for manufac­
turing operations, and sales, receipts,
revenues, or other appropriate dollar
value measure for operations other than
manufacturing, f.o.b. the plant or estab­
lishment less returns, after discounts and
allowances and excluding freight charges
and excise taxes. Dollar revenues includ­
ing deI1very may be supplied if delivery
is an integral part of the sales price.
Dollar revenues include interplant trllns­
fers.

PROPOSED. RU~ES

§ 803.3 Statement of reasons for non­
compliance.

A complete'response shall be supplied
to each item on the Notification and Re­
port Form and to any request for addi­
tional information pursuant to subsec­
tion (e) and § 803.20. Wlienever a com­
plete response cannot be supplied, the
person filing notification shall provide
for each item for which less than a com­
plete response has been supplied a state­
ment of reaSons for noncompliance which
includes at least the following ~orma-

tion: . ,
(a) Why a complete response could

not be given; ..
(b) What information would have been

required for a complete response;·
(c) Who, if anyone, has the req1,1lred

information. -
§ 8"03.4' Affidavits required.

(a) Tender offers a1U:l other acquisi­
tions of voting securities from third par­
ties. (1) The notification required by this
section from the acquiring person(s)
shall contain an affidavit, attacheg to
the front of the notification, attesting,

- that the issuer whose voting securities
are sought to be acquired has been or is
being contemporaneously served, in writ­
ing by- any means permitted under rule
4(d) of the Federal Rules of Civil Pro­
cedure at its principal executive offices,
with a'written statement containing the
following information: .

(i) The identity of the acqUiring per-
son" '.

<in The fact-that the acquiring person
intends to aequire voting securities of
fue~uer; _

(iii> The specific classes of vo~ing and
nonvoting securities of the issuer, and
the number of such securities of each
class sought to be acquired;

(iv) The fact fuat the acquisition may
be subject to this section, and that the
acqUiring person will file notification un­
der- fuis section With the 'Federal Trade
Commission and Assistant Attorney
General' . _

(v) The anticipated date of receipt of
such notification under § 803.10(a) (n of
these rules; and

(vi> The fact that fue ~uer may be
required to file notification under this
section.

(2) In the case of a tender offer the
affidavit reqUired by this paragraph must
also state the good faifu intention of the
person filing notification to make the ac­
quisition and that the intention to make
the tender offer has been publicly an­
nounced.

(b) Other acquisitions, mergers or
consolidations, a1U:l joint ventures. The
notification reqUired by this section shall
contain an affidavit, attached to the
front of the notification, attesting that
a contract or an argeement in principle
to merge or acqUire has been exec.uted.

Examples: 1. Subparagraph (a) (2) of this
rule permits the tender ofteror to file notlfi­
catIon at any time after the intention to
make the tender ofter has been publ1cly an-
nounced. . ,
',21 In the example to § 801.20, corporation

A" signs a contract to make the same se­
quence of acqUisitions. Although A need

only file notification with respect to tho
fourth acquisition, it may do so at any timo
after executing its contract. •

§ 803.5 Certification.

(a) The notification required by this
section shall be certified:

(1) In the case of a partnership, by
any general partner thereof:

(2) In the case of a corporation, by
any officer or director thereof:

(3) In the case of persons lacking of­
ficers, directors, or partners, by any in­
dividual exercising simHar functions;

(4) In the case of a natuml person, or
trustee(s) for natural persons pursuant
to § 803.2(0.), by such natuml person or
trustee(s) .

(b) In all cases, the certifying individ­
ual must posses actual authority to mo.ko
the certification on behalf of the person
filing notification..
§ 803.10 Running of time.

(a) Beginning of waiting period. (1)
The waiting period required by this sec­
tion shall begin on the date of receipt
by both designated offices (Premerger
Notification. Office, Room 301, Federal
Trade Commission, Washington, D.C.
20580, and Director of Operations, anti­
trust Division, Department of Justice,
Washington, D.C. 20530) of the notifica­
tion required 1jy this section, in the man­
ner provided by these rules (or, if sucll
nQtifico.tion is not completed. the notifi­
cation to the extent completed and !l.
statement of the reasons for such non­
compliance in accordance with § 803.3)
from:

(i) In the case of acquisitions from
third parties, other than mergers or con­
solidations, but including tender offers,
the acquiring person;

(li) In the case of all other acquisi­
tions, all persons required by this seotion
and these rules to file notification.
The date of receipt shall be the date on
which delivery is effected to the desig­
nated offices during normal business
hours. Delivery effected after 3 p.m.
eastern time on a regular busines,s day, •
or at any time on any day other than a
regular business day, shall be deemed ef­
fected on the next following regular busi­
ness day. If delivery of all required noti­
fications to the two offices is not effected
on the S'3me date, the date of receipt shall
be the latest of the dates on which de­
livery is effected. Delivery should be ef­
fected directly to the designated offices,
either by hand Or by certified or regis­
tered maH.

(2) Any additional waiting period,
pursuant to subsection (e) and § 803.- •
20(c) (2), shall begin on the date of 1'0­
ceipt of the additional information or
documentary material requested (or, if
such request is not fully complied with,
the information and documentary mate­
rial submitted and a statement of tho
reasons for such noncompliance in ao­
cordance with § 803.3), by the Federal
Trade Commission or Ass.istant Attor­
ney General, whichever requested addi­
tional information or dooumentary ma­
terial at the office designated in sub­
paraira,ph (1) of this paragraph. Tho
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date of receipt shall be the date on which
delivery is effected to the designated of­
fice during normal business hours. De-

--livery effected after normal business
hours or at any time on any day other
than 'a regular business day, shall be
deemed effected on the next follOWing
regular business day. :DeUvery should be
effected directly to the designated of­
fice, either by hand or by certified or
registered mail. . . .

(b) Expiration of weutmg peTtod. (1)
For purposes of subsection (b) (1) (B) ,
the waiting period shall expire at 5 p.m.
eastern -time on the thirtieth ~or in the
case of a cash tender offer, the fifteenth)
calendar day iUter the date of receipt
as defined in this rule, unless extended
pursuant to subsection (e) and § 803.20,
or subsection (g) (2), or unless ter­
minated pursuant to subsection (b) (2)
and § 803.11. .

(2) Any additional waiting period,
pursuant to subsection (e) (2) and
§ 803.20, shall expire at 5 p.m. eastern
time on the date to which extended pur­
suant to § 803.20 (c) , unless further ex­
t-ended pursuant to subsection (g) (2) , or
terminated pursuant to §§ 803.20 (c) (4)
and 803.11.
§ 803.11 Termination of..waiting period.

(a) The waiting period requiredby this
aectian, and any extension thereof pur­
suant to subsection (e) and § 803.20,
shall not be terminated before its ex­
piration date pursuant to subsection (b)
(2) or § 803.20(c) (4), unless at leaSt
one person required to file notification
under this section submits the follow­
ing documents to ooth designated offices
listed in § 803.10(0.), or, in the case
of an extension of the waiting perIod
pursuant to subsectIon (e) and § 803.20,
only to the designated office of the Fed­
-eral Trade Commission or Assistant At­
torney General, whichever requested ad-
ditional information' or documentary
material:

(1) A written request for termination
of the waiting period, signed by an in­
dividual authorized to do so by the re­
questing person; and

(2) An aWdavit, attesting that copIes
of the request have been or are being
contemporaneously served, by any means
permitted under rule 4(d) of the Fed­
eral Rules of Civil Forcedure or by regis­
tered or certified mail, upon all other
persons required to file notification under
this section, including, in the case of
acquisitions from third parties (includ­
ing tender offers), the issuer whose vot­
ing securitIes are sought to be acquired,
and in addition, in the case of joint ven­
tures, all other acquiring persons,
whether or not filing notification. The
request shall be serVed upon such per­
sons at their princip8J. executIve offices,
and the affidavit shall list all such per­
sons and!the address at which each was
served.

A request for terminat10n of the waiting
period and its accompanying affidaVit
may be filed with the notification or at
any time during the waiting period.

(b) In any case in which the Federal waiting period through the teleph~e

Trade Commission and Assistant At- number supplied on the certification
torney General authorize the term1na- page of the Notification and Report
tion of the waiting period before its ex- Form. A request for additional informa-

ti d te th ""'ed ral Trade Com tion or documentary material need be
pira on a, e ~' e - communicated onl'" to that individual.mission and Assistant Attorney General, oJ

or their designee, shall: (3) When request. ef/ecti'11e: Individual.
(1) As promptly as possible so notify A request that an individual submit ad-

indI Id al id titled dItionnl information or documentaryby telephone each v U en material shall be effective upon receipt
pursuant to § 803.20(b) (2) (B) ; of a written request within the original

(2) Confirm in wrIting notice of such thirty_day (or, in the case of cash tender
terlmnatlon to each person llsted in the offers, fifteen-day) waiting Period- The
affida.vlt required by paragraph Ca) (2) request shall be served upon the indIvid­
of this section, at the address llst~ in ..ft' by an", means permitted under rule
the affidavit; and w..u -... vi!

(3) Publish a notice in the FEDERAL 4(d) of the Federal Rules of Ci Pro-
Ith b ti cedure, or by registered or certified mailREGISTER in accordance 'W su sec on at his or her home or business address_

(b) (2). (c) Waiting period extended. (l)
The termination of the waiting perIod During the time period when a request
shall be efIective as to each acquiring for addItion:al information or documen-'
person upon communication by tele- tary material remains outstanding to
phone pursuant to subparagraph (1) of any person other than, in the case of a
this paragraph. tender ofIer, the person whose voting
§ 803.20 ncqucsts for addilionll1 infor- securities are sought to be acquired (or

malion or documentary material. any officer, dlrector, partner, agent, or
• employee thereof), the waiting period

(a) Persons subject to request. Pur- shall remain in effect, even though the
suant to subsection (e) (1), the sUbmls;- original thirty days Cor, in the case of _
slon of additional information or doc- a. cash tender offer, fifteen days) or
umentary material relevant to the more may have elapsed from the date
acqUlsition may be required from any of recelpt of the orIginal notification.
person filing notitlcation, or from any (2) Pursuant to subsection (e) (2), a.
officer, director, partner, agent, or em- request for additional inf0r,mation or
ployee thereof, or from more than one documentary material to any person
of the foregoing l! so required by the other than, in the case of a tender offer,
same request. the person whose voting securities are

Example: A request for adcUtlono.l 1nfor- being acquired (or any officer. director,
IIl3.tton may reqwro c. corporatton and, In partner,. agent, or employee thereof)
additlon, c. named omcer or employee to shall in every instance extend the wait­
provide cert:Wl 1nfo.-mntton or d~uments. ing period for an additional period of
If both the corporation c.nd Ithe omcer or em- twenty (or, in the case of cash tender
ployee are namo:lln the s:une request. ofIers, ten) calendar days frOIn the be-

(b) When request effective-Cl> Who ginning of such additional waiting pc­
may require submission. A person filing nod pursuant to § 803.10 (a) (2).
notitlcation, or an officer, director. part- Example: Assume th&~ a request; for aci­
ner, agent, or employee thereof, may be dtUonal infomutton 15 Issued td a person
required to submit additional informa- (In c. transact10n other than a. tender oJ!er)
tion or documentary materIal with re- on the twentIeth day of the waIting period.
spect to an acquisition by the Federal IUld that tha~ person suppUes the response
Trade Commission or its designee, or by to the request; 1lfteen days later. The waIt­
the Assistant Attorney General or his lng perIod rema1Ds In eJ!ect from the thirty­
or her designee, but not by both. 11rst to the thIrty-1lfth day, and is extended

twenty days beyond the thlrty-tltth day.
Exnmple: II the Federal TrtuIe COmm!s.

sIon Issues n. request for add1t1onal1nforma- (3) It more than one request for ad­
tlon or documentary materbllto c. pe:son, dItional information or documentary
the Assistant Attorney General may no~ material has been issued with respect to
thereafter 1=0 another such reques~ with an acqUisition, the waiting period shall
respec~1.0 tho s:une ~u1sltlon to thnt per. not expire until the latest date to which
son, or Ito o.ny omeer, director, p:u-ble:, O£cnt, it is extended under subparagraph (2l.,.,
or employee of thnt person. or this paragraph.

(2) Wlten request effective: Person. A Exnmple: In the example to subparagraph
request that a. person (other than a na- (e) (2), If n. request; for aciditlonal1n!orma- _
tural person) submit additional infor- tlon had also been !.=ted to- another person
mation or documentary material shall 1U1ng not111catton, andlf that person did not
be effective-. supply the addittonal1n!ormatton until the

(i) U I t f writt t, thIrty·eIghth day, then the waiting periodpon rece p 0 a. en reques W'OUld bo extended for twenty days beyond
by the person to which the request is tho thlrty-eIghth day.
directed, within the orlginal thirty-day
(or, in the case of cash tender ofIers, (4) Pursuant to subsection Cd) (2) te),
fifteen-day) waiting period; or any extension or the waiting period pur-

(ll) When communicated in person, suant to this paragraph may be termi­
or by telephone and a wrItten request nated by the Federal Trade Commission
is maued, within the orIginal thirty-day or Asslstant Attorney General. whIch­
(or, In the case of cash tender ofIers, ever required the submission of addI­
fifteen-day) waiting period. The person' tional information or documentary
filing notification shall keep a delegated materlaJ, or by the desIgnee of whIch­
individual reasonably available during ever required the submission. in the
normal working hours through-out the manner prescrlbed by § ll03.11.
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(d) Request jor clarification. No re­
quest for clarification or amplification
of any response to any item on: the Noti­
fication and Report Form, whether com­
municated in writing, in person, or by
telephone, shall be considered a request
for additional information or documen­
tary material within the meaning of
subsection (e) , unless specifically so
identified and transmitted in accordance
with this rule. '

PROPOSED RULES .

§ 803.30 Formal interpretations of re­
quirements under this section.

Formal interpretations as to the ob­
ligations under this section of, or appli­
cation of these rules' to, any party to
or participant in an acquisitioJ,l, or to
the acquisition itself. may be obtained
upon application to the Federal Trade
CoInmission. The application - shall be
made by submission to the offices desig­
nated in § 803.10 (a;) , and shall state the

reasons why the requirements of this
section are or may be applicable and
state the question or questions' that tho
applicant wishes resolved. The Federnl
Trade Commission, with the concurrenco
of the Assistant Attorney General, may
inform the applicant of its views as to
the questions raised and publish a sum­
mary thereof in the FEDERflL REGISTER,
or may decline to render a formnl
iIiterpretation. . ,

FEDERAL REGISTER, VOL 42, NO. 147-MONDAY, AUGUST 1, 1977



H
e
i
n
O
n
l
i
n
e
 
-
-
 
4
2
 
F
e
d
.
 
R
e
g
.
 
3
9
0
5
9
 
1
9
7
7

t~NTITRUST IllPROVE1·iENTS ACT NOTIFICATION AND REPORT FORM
FOR CERTAIN 11ERGERS AND ACQUISITIONS

THIS rORM IS REQUIRED BY L~W and must be filed separately by each person who, by reason of a proposed m~rg~r,

consolidation or acquisition, is subject to § 7A 9f the Clayton Act, 15 U.S.C. § leA, as added by Section 201 of t~~

Hait-Scott-Rodino Antitrust Improvements Act of 1976, P.L. 94-435, and rules promUlgated thereunder (herei~nft~r :~:~rrec
to as "ths rUles"). Th~ statute and rules are set fotth in the Federdl Regist~r at pa~e \ : the
rules may also be found at l~ C.F.R. Parts 801-03. Failure to file, this Notification and Report Form, ~nd to observe
the required waiting period before consummating the transaction, in accordance with the applicable provisions of 15
U.S.C. 5 leA and the rules, SUbjects any "person," as defined in the rUles, or any individuals responsible for ncnco~pli­

ance, to liability for a penalty of not more than $10,000 for each 'day during which such person is 1n violation of
15 u.s C. § 18A.

I

All information and documentary material filed in or with this form is confidential. It is exempt from
disclosure under the Freedom of Information Act, and ma1 be made pUblic only in an administrative or judici~l proceed­
ing, or disclosed to Congress or to a duly authorized committee or subcommittee of Congress.

I

Corr.pletp. and return two notarized copies (with one set of documentary attachments) of this Notificaticn and
~~port For~ to Premerger FlOtification Office, Bureau of competitIon, Room 301, Federal Trade Commission, t;ashingto~,
D.C. 20580, ana three notarized copies (with one set of documentary attachments) to Director/of Operations, Antitrust
Division, Department of Justice, Washington, D~C. 20530. The central office for information and assistance with re­
spect to matters in connection with this Notification and Report Form is Room 301, Federal Trade Commission,
~ashington, D.C. 20580, phone (202) 523-3894.

AFFIDAVIT

Be sure that the affidavit required by S 803.4 of the rules is attached to this page.

CASH TENDER OFFERS

;3
o
"'a

~
m
tJ
~

~m
UI

If this tr~nsaction is a cash tender offer, check: I 7

DEFINITIONS

\

I

The definitions and other provisions governing this Form nrc set forth in the rules, 16 C.F.R. Parts 801-03.

FEDERAL REGISTER, VOL. 42, NO, 147-MONDAY, AUGUST 1, 1977
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~;otification and Report Form continued

NAME AND DATE

~
CD
Q
en
c:>

~,..- I

Enter the name of the pre-acquisition ultimate parent entity of the person filing notification and the date on
which this Notificati~n and Report Form is being completed: '

Name _ Date ...,.-

In addition, enter the above name and date at the top of each page of this Form, at the top of any additional
sheets attached to complete the response to any ite~, and at the top of the first or cover page of each doc~~en­

tary attach~ent.

, i
If this Form is being filed on behalf of the above entity by ano~her entity authorized by it to file notification
on its behalf pursuant to § 803.2(a) of the rules, give the name of the entity preparing and filing this for~.

Name -=-- :....- _

FEDERAL REGISTER. VOL 42. NO 147-MONDAY. AUGUST 1. 1977
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Notification and Report Form Continued

3

'l

INSTRUCTIONS

Each answer should identify the item to which it is addressed. Attach separate additional sheets as necessary
'in answering each item; each additional sheet should identify the item to which it is addressed. If unable ~o ans~~~
any item fully, give such information as is available and explain why the answer is incomplete, as provided by ~ 303.3
of the rules. If books and records which provide accurate answers are not available, enter best estimates and indicate
the sources,or bases of such est~mates. Estimated data should b~ £ollowed by the notati~n, "est." All financial infor­
mation should be rounded to the nearest thousand dollars.

All references to "yea~" refer to calendar year. If the data are not available on a calendar year basis, supply the
requested data for the fiscal year reporting period which most nearly corresponds to the calendar year specified. Refer­
ences to, "most recent year" mean the most recent calendar or fiscal year for which the requested information is availacl~.

This Notification and Report Form requests information regarding dollar revenues and lines of cor.merce at th~ee

levels. All persons must submit certain data at the 4-digit (SIC code) industry level (establishment basis). To the
extent that dollar revenues are derived from manufacturing operations (SIC maior groups 20-39), data must also be sub­
r.litted at the 5-digit proauct class and 7-digit product levels (SIC-based codes). In reporting by "4-digit (SIC cod~)
ir.dustry (establishment basis)" you should refer to the 1972 edition of the Standard Industrial Classificatien ~:s~t.:31

pUb~ished by the Executive Office of the presid~nt, Office of Management and BUdget. In reportlng inforr.l3tlDn ~y &~­
diglt (SIC-based code) product class," and by "7-digit (SIC-based code) product," you should refer to one or beth of
the following reference publications published by the U.S. Bureau of the Census: (a) Numerical List of ~anuf9ctu~ed

Products, 1972 Census of l1anufacturas (NC72-1.2) (New 1972 SIC basis); (b) V..,lume II, "Industry Statistics," 1972 Census
of Xanufactures. In reporting information by "S-digit (SIC-based code) product class" you may also refer to the ccAe
appearIng In the "Product Class Reference List" shown in the Instruction Manual for the Annual Survey of Manufactc~cs.
In reporting information by "7-digit (SIC-based code) product" you may also refer to the applicable "Product P~ferance
Lists" appearing in the Instruction Manual of the various Current Industrial Reports surveys (monthly, quarterly, or
annual) conducted by the U.S. Bureau of the Census. For product codes ending In 00, submit information by procuct
as listed in Appendix A to the Numerical List of Manufactured Products cited above.

In responding to items 5-7 and the Appendix --

supply information only with respect to operations conducted within the United States, inclUding its co~mon~ealths,

territories, possessions and the District of Columbia. See 55 60l.l(k), 603.2(c) of the rulesf

infor~otion need not be supplied with respect to assets or voting securities currently being acquired, the acqui~i­

tion of which is exempt under tho.statute or rUles. See § 603.2(c) of the rulesf

-a,:.
o
"'a

~m
C

~...
m
U'l

limited or separate responses may'be required of a person filing notification.

FEDERAL REGISTER, VOL, 42, NO. 141-MONDAV, AUGUST 1, 1971

See 5 803.2(b) of the rules.
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Notification and Report Form Continued

4

"
~
CDo
~

Name _ Date' _

l;.Ca) Check whether the transaction is (check all boxes that apply to the person filing notification):

an acquisition of assets / 7
an acquisition of voting securities / 7
a merger or consolidation (see § 80l.2(d) of the rUles), ;- ----c 7

[._~----~a tender offer or acquisition from third par~ies

(see § 801.30 of the rules)

formation of a joint venture (see § 801.40 of the rules) /--- 7
~

other (specify) _ / 7

(b) ChecK whether the person filing not~fication is:
-a
~-a
0'
en
m
C
~;
r-'m

/-----~--~both an acquiring and an acquired person (see § 801.2 of the rules)

.acquiring person I 7

acquired person I~ I

Name of ultimate parent entity of person filing notification: __
Address of headquarters office: _

Cd) Check whether entity in item l(c) is a:

(c)

corporation / /. partnership / ---- -----~ other (specify), / "

If Corporation: State of incorporation,~I------------------------------------------------------------------------­-j

Date of incorp,oC'ation -'- _

If pa r tne r ship or other: Jur iad ict ion under wh ich fo rmed : ---:__

Date of forma tion.=.: __

..
FalERAl REGISTER, VOL. 42, NO J47--MONDAY, AUGUST 1, 1977
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Uotification and Report Form Continued
Name ...,.--

c
bate, -:-- _

Check whether data furnished by:

If' fiscal year, ~pecify period:

(e)

( f)

(9)

calendar year I I fiscal year /-- --y

from (month/day) to (month/day).
I

If the person filing notification is an acquiring person, and if the entity making the the acquisition is
different from the entity listed in item l(c) above, provide the information requested ~elow with respect to
the entity making the acquisition. ~

If the person filing notification is an acquired person, and if the entity whose assets or voting securities
are being acquired is different ~rom the entity listed in item l(c) above, provide the information requested
below with respect to the entity whose ~ssets or voting securities are being acquired.

(i) Name and mailing address of its headquarters office;

(ii) If a corpo~ation, the date and date of incorporation;

(iii) The percentage of its voting securities held by the entity named in item l(c) above. (If control i~

eff~cted by means other than the direct holding of the entity's voting securities, describe the inter~c­

diaries or the contract through which control is effected; see § 801.l(b) of the rules.)

If the person filing notification is an acquiring person, supply the following information for each of ies
affiliates (as defined in § 80l.l(d) of the rUles) which presently holds' assets or voting securities of the
acquired person (sec § 801.13 of the rules), or which, to the knowledge and belief of the person filing nctifi­
cacion, derived dollar revenues of $1 million or more in tho most recent calendar or fiscal vear in cnv 4-dir.it
(SIC code) industry in which the acquired person also derived dollar revenues of $1 million or more in-tr.c •
most recent yenr:

-a
:10o
"tIoen
m
C

:10
C,..
m

(i)

( 11)

( iiI)

(Iv)

(v)

(vi)

name of affiliate;

~ailing address of headquarters office;

if a corporation, state and date of incorporatlon~

if the affiliate holds voting securities of the ultimate parent entity of the person filing notificntic~,

the aggregate percentage held;

if the person filing notifica~ion holds voting-securities of the Ultimate parent entity of th~ ~ffili~~~,

the aggregate percentage held;

supply tho 4-digit code,and description for each industry in which the affiliate and the acquired perso~

each derived dollar revenues of $1 million or more in the most recent year •
•

FEDERAL REGISTER, VOL. 42, NO. 147-MONDAY, AUGUST I, 1977 I
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~otification and Report Ferm Continued

~~awe~ ....;. --, _

"
Date _

wco
C)

~

2(a) Description of transaction. List the name and mailing address of each person which is party to t~~ ~:3~$~:~~:~,

~~ether or not required to file notification, and briefly describe the voting securities or assets tc be
acquired by, and/or the consideration to be receivedOby, each. If voting securities are to be acquiref. :ro-
a holder other than the issuer (or an entity included within the same person as the issuer, or any agent
or broker for the issuer or any such entity), separately identify (if known) such holder and the issuer of
the voting securities. Acquiring persons in tender offer transactions should describe the ter~s of the ~c~de:
offer. .

2(b) State the scheduled c~nsummation date of the transaction.

2(c) Describe the mariner in which the transaction is to be carried out. The description'should inclur.e th~
expected dates of any major events required in order to consummate the transaction, such as stockr.olders'

, meetings, filing of requests for appr~v~l, other pUblic filings, terminations of tender offers, etc.

2(d)(i) Description of assets to be held. Describe all general classes of assets (other than cash and securities)
tq be acquired by each party to 'the transaction, with approximate dollar vallie thereof, inClucHng, if tho:
transaction is the formation of a ioint venture, assets to be acquired by the joint venture. Exa~ples of
general classes of assets pther than cash and securities are land, merchandise inventory, manufacturi~~ i ­
ventory, manufacturing plants (specify 10catiQn and products,produced), ~etail stores, etc. For c3ch ge~ rG!
class of assets, indicate the page and/or paragraph number of the contract or other docu~ent sub~ittec wi h
this Form in which the assets are more particularly described.

.":uo

."

R
m
C

:uc:
a­
men
\

2(df(ii)
I

Description of assets held by acguiring person or affiliates. If the person filing notification is an
ing person, and if assets of the acquired person (see 5 801.13 of the rules) are presently held by the
filing notification or by affilJates of the person filing notification, (see § BOl.l(d) of the rules),
a description of each general class of assets in the manner requested by item 2(d)(i), the name of t~e

ate if held by an affiliate, and the dollar value at the time they were acquired.

FEDERAL REGISTER, VOL. 42, NO 147-MONDAY, AUGUST I, 1977

ac~~ir-

~r

~r

"'c......



H
e
i
n
O
n
l
i
n
e
 
-
-
 
4
2
 
F
e
d
.
 
R
e
g
.
 
3
9
0
6
5
 
1
9
7
7

7

~otification and Report Form Continued
Name__.....,- _

Date ~---------------~

2( e)( i) Description of votin! securities to be ac~uired. Furniqh t~ following information separately for each issuer
whose voting securit es wIll be ~cquired 1n the transaption: .

A. List each class of voting security which will be outstanding after the transaction has been cornpletec1 also
list each class of non-voting security which will be acquired in the transactiQn 1 1/

B. Total number of each class of security listed un~er part (A) above which will be outstanding ~fter the ~rans­

action has been completed,
I

C. Total number of each class of security listed under part (A) above which will be acquired in this transactic~1 ~.

D. Identity of each person acquiring any securities of any class listed under part (A) above; 2/
.~\ -

E. Dollar value of securities of each class listed under part (A) above 'to be acquired in this transaction
(see 5 801.10 of the rules), ~/

•

F.

G.

2(e) (il)

Total nu~ber of each class of security listed under part (A) above which will be held by acquiring perscn(s)
(excluding holdings of affiliates) after the transaction has been completcd1 ~/ and

Per~ntage of each class of security listed under part (F) above which will be held by acquirin~ pe:s~n(sl

a:~cr tne transaction has been completed (see § SOl.12(b) of the· rules). ~/

~~~_••ww.wu w_ .ww..." _ww •• w. __ .._._ we affiliates. If the person filing hotification is Dn Dcquiring perSO:l,
and If votIng securities of the acquired person arc presently held by affiliates (as defined by ~ P01.l(d)
of the rules) of the person filtng notification, for each such affiliate furnish the na~e of the ~f=ili~t~,

the class(es) of voting securities, the number and percentage of each class held, and the dol~ar vDl~e (sec'
S COI.13(a) of tho rUles) of the holding.

.."
~

o
"'l2
oen
m
C
~
C
r-

rn

1/ If there is more than one class of voting se~u~ity, include a description of the voting rights of each cl~ss.
~

J:/ If there is more than one acquiring person for any class of security, show data separately for each acquiring
perscr..

.
FEDERAL REGISTER, VOL. 42, NO. 147-MONDAY, AUGUST 1, 1977 I
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notification and Report Form Continued

Nar.:e _ Date _
J

~
oen
en

7 - - - - - - -, - - ~ - - ~ ~ - - - - - - - - - -
2(f)(li)

2(f)(ii)

3(a)

3(b)

Contract. Furnish copies of final or most 'recent versions oflall documents which constitut~ the a~rG€­
rnent a~ong the acquiring person(s) and the person(s) w~ose voting securities or assets are to te
acquired. •.

Index to ancillary documents. Furnish an index containing a brief description sUfficient to identifi
each ancillary document or class of documents related to this agreement, such ?s those relating to p~=~~~~c_

matters (union contracts, employment agreements, etc.)~ third-party financing agreements~ leasee, s~ble~s~s

and other documents relating to the transfer of reaQty, etc.
,

Percentage holdings to b~ held by acquiring persons.

State: (i) the percentage of the assets~

, (ii) the percentage of th€ voting secu~ities~ and

(iii) the aggregate 'total dollar amount of voting securities and assets-of the acquired person to be neld by each acquiring person, excluding holdings of affiliates, as a res~lt
of the trans~ction. (See §§ 801.12, 801.15 of the rules.) •,

'Percentage holdings held by affiliates. If the person filing notification is an acquiring person, state
the aggregate:

(i) percentage of assets;

(ii) percentage of voting securities; and

(iii) the aggregate total dollar amount of voting securities and assets

of the acquired person presently held by all affiliates of the person filing notificati9n. (See § ~Ol ~~

of the rules.) ,

FEDERAl. REGISTER, VOL 42, NO 147-MONDAY, AUGUST 1, 1977
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Notification and Report Form Continued

~ial)1e---; _ Date,

4. Documents prepared by person filinq
of the person filing notif~cation.
such documents different ~~om those
one copy of each document from each

notification. Furnish one copy of each of the follo'dr.g ~:cc.:-'?:1:"

,or each entity named in item l(f) which has prep~red its C~~
furnished by the person filing notification, furnish in ao~ition

such oth~r entity. Furnish copies of:

(a) all of the following filed (or to be filed in connection with this transaction) with t e
United states Securities and Exchange Commission within three yeara prior to the d~to of f _i~~
of this notification: all registration statements, the most recent proxy state~ent, 7.~st ~~a~t

Form lO-K, all Forms lO~Q and 8-K filed since the date of the most recent Form lO-K, and, f
the transaction is a tender offer, Form 130 (or Form 140-1 if then in effect)~

(b) the most recent annual reports and most recent annual audit reports of the per sen fili~~

no~ification and of each unconsolidated entity included within such person;

(c) all studies, surveys, analyses and reports which were prepared by or for any o:ficer(s) or
director(s) for the purpose of evaluating or analyzin~ the transaction with respect t~ ~ar~~t

shares, competition, competitors, markets, potential for sales growth or expansion in:~ pr~~~::

or geographic markets, and indicate (if not contained in the docunent itself) the c~t~ ~: ~~:~:­

ration and the na~e and title of th~ person ,~o prepared each such document;

Cd) a narrative description of the person's (and, if applicable, the entity's) planni~~ prcc~~=,

and individuals responsible for planning, insofar as pertaining to poss~ble entry i~t~ ~~; t ~~

of products or geographic arens in which any other party to the tr?nsrction is ~nc~~ cr ~:~:. ~~

to be engaged. Such narrative description shOUld identify, nnd describe the role 0:, ~~~~:t-:-~:,

committees or other offices, and direct supervisors thereof by job titles, that a:~, O~ ~3\~'

been during ,the past three years, responsible for analysis of market shDres, co~?etition, cc-?~:~­

tors, markets, potential for sales growth or the expansion into such types of oroducts or ~oc~r~r.~:~

areas. If the transaction is the formation of a joint venture, furnish the descripticn c~::

with respect to types of products and geographic areas in which the joint venture will er.ga~~.

I

FEDERAL REGISTER, VOL, 42, NO. 147-MONDAY, AUGUST 1, 1977
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Notification and Repo~t Form Continued

10 \. ~
~
!Xl

Niime _ Date: _

Sea) Dollar revenues by industry. Provide tne following information on the aggregate operations of the pets~r.

filing notification for 1972 for each 4-digit (SIC code) industry in which the person engaged. !nsuta~ce

carriers (2-digit SIC major group 63) should supply the information requested only with respect to ir.c~s~

tries not within 2-digit SIC major group 63. Credit agencies other than banks7 security ana c~--o~ity
brokers, dealers, exchanges, and services, and holding and other investment offices (2-aigit £.~ ~~:~:
groups 61, 62, and 67) and real estate companies (2-digit SIC major group 65) should identify or ex~lai~
the dollar revenues reported. .

4-DIGIT (SIC CODE) INDUSTRY 1972 TOTAL DOLLAR REVENUES

INDUSTRY CODE

....

DESCRIPTION

"
"a
:vo
"a
CD
en
m

'":Ili
Ce-m
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Notification and feport Form Continued

~ame_- -;- _

- -
Date

5(b){ i) Dollar revenues b¥ manufactured product. ~rovide the following ~information on the aggregate o?eratio~s

of the person fi11ng notification for 1972 fo~ each 7-digit (SIC-based code) product of the person wit~­
in 2-digit SIC major groups 20-39 (manufacturing industries):

7-DIGIT (SIC-BASED CODE) PRODUCT 1972 TOTAL DOLLAR REVENUES

PRODUCT CODE DESCRIPTION

"0
:u
o
"0o
tn
m
C

~....
m
tn

5(b)( ii)

"

Id~ntify each type of product of the person filing notification within 2-digit SIC ~ajor groups 2Q-3°
(manufacturing industries) added or deleted subsequent to 1972, indicate the year of deletion or acoitic~,

and give total dollar revenues for the most recent year for each product that has been added.

"

FED~RAL REGISTER, VOL. 42, NO. 147-MONDAY, AUGUST 1, 1977 ~
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l;otificati~n and Report Form Continued

.~

CD
Q

c:1
~a~e • Da te,_-;- ---:. _

_ _ J

5(b) (iii) Dollar revenues by manufactured product class. Provide the following information on the aagrecate c~era­

tions of the person filing notification for the most recent year for each S-digit (SIC-based) product
class of the person within SIC major groups 20-39 (manufacturing industries). If such data have not
b~en compiled for the most recent year, estimates of dollar revenues by S-digit product class ~ay be
provided if a ~tatement describing the method of estimation is furnished •

•
S-DIGIT (SIC-BASED) PRODUCT CLASS •TOTAL DOLLAR REVENOE§ (SPECIFY YEAR: ___

A

'\.

PRODUCT CLASS CODE DESCRIPTION

;3
o
"0oen
m
C
:;a

~m
ut
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Notification and Report Form Continued

Name ~

-'-

Da te ----

S(c) Dollar revenues by non-manufacturing industry. Provide the following information on the aggregate o~~~~­

tions of the person filing notification for the most recent year for each 4-digit (SIC code) !~d:~~r
in SIC major groups other than 20-39 in !which the person engaged.' If such data have not been co~~i~~~
for the most recent year, estimates of dollar revenu¢s by 4-digit industry may be provided if a stato-~~:
describing the method of estimation is furnished. Industries for which the dollar revenues totale1
less than one million dollars in the most rec~nt year may be omitt~d •

•
Insurance carriers (2-digit SIC major group 63) should supply the information requested only \~ith res;~c:

to industries not within SIC major group 63, and, if voting securities of an insurance carrier are ~2i~a

acquired directly or indirectly (see § 801.4 of the rUles), should complete the Appendix to this For7.
Credit agencies other than banks: security and commodity brokers, dealers, exchanges, and servic~s:

and holding and other investment offices (2-digit SIC major group 61" 62, and 67)\ and real estate co~~~~:~s

(2-digit SIC major group 65) should identify or explain the dollar revenues reported.

4-DIGIT (SIC CODE) INDUST~Y

INDUSTRY CODE DESCRIPTION

TOTAL DOLLAR REVENUES (SPECIFY YEAR:
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~~otification and Report Form Continued

c:.o
~
o
~

~~ame' ---: ~ _ Date -'- _

Sed) Holdings of institutional investors. For each institutional investor, as defined in § P.02.64{e~

of the rules, included within the person filing notification, provide the following infor~aticn:

(i) name and address of headquarters office;

(ii) principal business (Le.; 'bank, insurer, etc.);

(iii) percent of voting secu~ities held by ultimate parent entity, or, if control is effected by
means other than the direct holding of t~e institutional investor's votin9 securities, de­
scribe the ~ntermediaries or the contract through which control is effected; land

(iv) for each issuer the voting securities of which are held by the institutional investor, lis~ (
(Al the name of the issuer; (B) the class of voting security held; and (e) the nUM=er held:
Holdings of voting securities should be listed as of the close of business on the last ~~si~ess

·day of the week prior to the filing of this notification. Holdings in issuers which the ;ers~n

filing notification cbntrols, see § 801.1(b) of the rules, must be omitted; holdings of less
than five percent of the outstanding voting securities of an-ISsuer may be omitted.

I

-

fEDERAl. REGISTER, VOL 42, NO 14T-MONDAY, AUGUST 1, 1977

'U
:;u
o
'Ug
m
'0
:;u
C...
m
en



H
e
i
n
O
n
l
i
n
e
 
-
-
 
4
2
 
F
e
d
.
 
R
e
g
.
 
3
9
0
7
3
 
1
9
7
7

"

15

o notification and Report Form Continued
Name -'- _

~ -
oate, -:.... _

~

See)

• ..

supply the following information only if the transaction'is the formation of a joint ventur~.

I

(i) List the name and mailing address of the joint venture, aQd specify whether the joint venture is
to be a corporation, partnership, etc.

(ii) (A) List the contributions that each joint venturer has agreed to make to the joint venture,
specifying wnen each contribution is to be made and the value of the contribution as
agreed by the joint venturers.

(B) Describe any contracts or agreements 'whereby the joint venture will obtain assets or cap;tal
from sources other than the joint venturers.

I

(C) Specify whether and in what amount the joint venturers have agreed to guarantee the credit
or obligations of the joint ve~tu~e.

(0) Describe fully the consideration which each joint v~nturer will receive from the joint ~cntur~

in exchange for its contribution(s).

(iii) Describe generally the business in which the joint venture will engage, including location of h~ac­
quarters and principal plants, warehouses, retail establishments or other places of business; its
principWl types of products or activities; and the geographic areas in which the joint venture
will do business. ~

(iv) Id~ntify each 4-digit· (SIC code) industry in which the joint venture will derive dollar rc~en~es.

If the joint venture will be engaged in manufacturing, also specify each 5-digit (SIC-based)
product class in which the joint venture will derive dollar r~venues.

\
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~otification and Report Form Continued

co
c.o
c
~

Name _

- - - - -
Date --:_,..-----

- - ~ - -

(iv)

,v \

6. If, to the knowledge or belief of the person filing notification, the person filing notification ceri' eo
dollar revenues from operations in any 4-digit (SIC code) industries in which any other perscn Farty
to the transaction also derived dollar revenues in the most'recent year (or in which a joint ventuLe
will derive dollar revenues), for each $~ch 4-digit (SIC code) industry:

(a) supply the 4-digit code a~d description for the industry~

(b) provide the address of each establishment from which dollar revenues \Tere derived in the ~ost

recent y~ar by the person filing notification (or from which a joint venture will derive
dolla~ revenues)~ ?nd

(c) (i) for each 4-digit industry within SIC major grbups 20-39 (manufacturing industries) listed
in item 6(a) apove, list the states or portions thereof in which the products produceo in
each of the establishments listed in item 6(b) above are sold in substantially the sa~e

form, whether by the person fil~ng notification or by others to whom such products have
been sold or resold~

(ii) for each 4-digit industry within SIC major groups 01-17 and 40-49 (agriculture, forestry
and fishing~ mining~ construction~ transportation, communications, electric, gas and sa~itary

services) listed in item 6(a) above, list the states or portions thereof in which the person
filing notification conducts such operations~

(iii) for each 4-digit industry within SIC major groups 50-51 (wholesale trade) listed in ite~

6(a) above, list the states or portions thereof in which the customers of each establish~ent
listed in item 6(b) above are located; and

I •

for each 4-digit industry within SIC major group 63 (insurance) listed in item 6(a) a~ove,

list the state(s) in which th~ person filing notification is licensed to write insurance.
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:~otification and Rep,ort Fqrm continued

Da te· _

- - - - - - - - - - - - - " - - - - -
Name· . ...... _

7;
•

Did the acquired person and the acquiring person m~intain a vendor-vendee rela~ionship during the -:B:
recent year with respect to any manufactured product (or, if the transaction is the for~ation 0: a ~c:~:\
venture, will the joint venture supply to any of the joint venturers any manufactured prod~ct ~~ich
such joint ventur~r purchased from another joint venturer during the most recent y~ar) which the vcn~~

either resells or consumes in or incorporates into the manufacture of any product? If so, persons £i~ ~~

notification which are vendees of such product(s) should list each product purchased, identify the :~~ ~~

from which it was purchased, and state the dollar amount of each such product purchased fro~ that V~~~ ~

during the most recent year.

Manufactured products are those within 2-digit SIC major groups 20-39. Any product purchase~

from the vendor in an aggregate annual amount not exceeding $1 million, or the manufacture of ~h:ch

is not attributable to the assets to be acquired, or to the issuer whose voting securities are to be
acquired '(including entities controlled by the issuer), may be omitted.
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30tification and Report Form Continued

~
c.D

a1

Name , Date~...:.... _

- - - - - - - - - - - -.
•8. If the person filing notification is an acquiring person, list all domestic and 'foraign ~ergers and ec~~is:tic~~

~ade by the person filing notification in the ten years prior to the date of the filing of this notificati~n, ~f

persons engaged at the time of acquisi~ion iwany 4-digit (SIC code) industry in which, to the knowlecge ~r
belief of ~he person filing notification, dollar revenues of $1 million or more in the most recent year ~e~e C~­

rived by bDth the acquiring person and the issuer being acquired (~ncluding all entities controlled by the iss~~~1

in this transaction; or, if assets are being acquired, such dollar revenues were attributable to such assets.
Repprt only mergers or acquisitions of more than 50 percent of the voting securities or assets of a person ~ith
sales or assets,greater than $10 million in the year' prior to the acquisition or metger.

\'

(1)

( 2)

(3)

(4)

(5)

(~)

NA:1E
OF
E~TITY

ACQUIRED

( b)

JI.DDRESS OF
HEADQUARTERS
PRIOR TO
ACQUISITION

( c)

INDICATE
WHETHER
SECURITIES OR
ASSETS ~1ERE

ACQUIRED

~

(d)

CONSUM­
MATION
DATE

(e)

TOTAL SALES
OR REVENUES
OF ACQUIRED
ENTITY FOn
YEAR PRIOR TO
ACQUISITION

( f)

TOTAL ASSETS
OF ACQUIRED
ENTITY FOR YEAR .
PRIOR TO
ACQUISITION

(g)

4-!)IGIT
!~r:tS':"RI::S

."
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o
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~jotific~tion and Report Form Continued

~~ame . .:.--, _ Date ~ _

(Date)

9. Print ot type the name and title, a~dress, and telephone riumber of the person to contact regarding this ~oti~ic~­
tion and Report Form. See § 803.20(b)(2)(B) of the rules.

(Na:n,=andCTfHe)

(Bus[nesS-Adax:ess)

(Busiries~-Trilephone Number)

CERTIFICATION

This Notification and Report Form, together with any and all appendices and attach~ents tr-areto, ~as
prepared and assembled under my supervision in accordance with instructions issued by the :ec~ral 7=z~~

Commission. SUbject to tQe recognition that, where so indicated, reasonable estimates have ceer. ~~~~

because books and records do not provide the required data, the information is, to the best of ~y ~~c~:cd-~,
true, correct, and complete in accordance with the s~atute and rules.

(TYPE OR PRINT NAt-IE Arm TITLE)

(slgnaturiH

Subscribed nnd sworn to before me at the City of , Stnte of ~----------------__

"'D
~o
"'D
o
U1
m
C
~
c:
I"'"
m
In

this dny of , 19__ ,
(Notary PUO.rlC)

Ny Commiss ion Expi re6 _
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Notification and Report Form Continued

APPENDIX TO NOTIFICATION AND REPORT FORM: INSURANCE

Insurance carriers (2-digit SIC major group 63) are reguired to complete"this Appendix if voting securities of a~ i~E~~­
ance carrier are being acquired directly or indirectly (see § 801.4 of ~he rules).

1. Life Insurance

A. Provide for the most recent year the amount of premium receipts (calculated on an accrual basis) for each
of the following lines:
1. Life Insurance: .

a. Ordinary life insurance~ \
b. Group life in~urance (including Federal Employees' Group Life Insurance and Service~en's Group lif:

Insurance, but excluding credit life insurance)~

'c. In~ustrial life insurance~

d. Credit life insurance~

2. Annuity Considerations:
a. Individual annuity consider~tions~

b. Group annuity considerations~

3. Health Insurance:
a. Individual health insurance~

b. Group health insurance.

B. Provide for the most recent year the amount of new life insurance business issued in the United States curin~

the calendar year (exclusive of revivals, increases, dividend additions and reinsurance ceded) for each of
the following lines: .
1. Ordinary life insurance~

2. Group life insurance (including Federal Employees' Group Life Insurance and Servicemen's Group Life Ins~rc"c~,

but excluding credit life insurance)~
3. Industrial life insurance~

4. Credit life insurance.

fEDERAL REGISTER, VOL 42, NO 147-MONOAY. AUGUST 1. 1977
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Notification and Report F9rm Continued

2. Property Liability Insurance
, f

A. Provide, for the most recent year the amount of direct premium~ written during the calendar year in tr.e t~i:~:

States for each line of insurance specified in part 2 o~ the Uhderwriting and Investment Exhinit of your carLi~:'~
annual convention statement.

B. Provide for the mpst recent year the amount of net premiums written during the calendar year in the L~ited
States for each line of insurance specified in Part 2 of the Underwriting and Investment Exhibi~ of yc~r c~rr~'r'r

annual convention statement.

3. Title Insurance

A. Provide for the 'most recent year the amount of net direct title insurance premiums written in the unit~d S~~c~s
during the calendar year.

B. Provide for the most recent year the amount of direct title insurance premiums earned in the United States
during the calendar year.

"
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HeinOnline -- 42 Fed. Reg. 39080 1977

39080

The Federal Trade Commission and
the Assistant Attorney General mvite
and encourage the filing of written com­
ments upon the proposed notification
form and proposed rules in order to
assure that the final versions thereof
will satisfy the law enforcement con­
cerns of the two agencies while. at the
same time. not being undulY cumbersome
or burdensome. Written comments on
the proposal by an interested person
could carry the subject "Title II-Pre­
merger Notification,''' Written comments
should be submitted to both addresses
listed at the beginning of this notice.
All written comments received on or
before August 31. 1977. will be con­
sidered. Comments and other written

PROPOSED RULES

materials with respect to the proposed
notification form and proposed rules
will be available for examination by in­
terested persons in Room 130 of the
Public Reference Branch. Federal Trade
Commission. 6th street at Pennsylvania
Avenue NW.• Washmgton, D.C., and will
be considered by the Federal Trade Com­
mission and the AssIStant Attorney Gen­
eral in the COmmISSion's determination
(with the concurrence of the Assistant
Attorney General) to lSSue a final ver­
SIon of the notification form and rules.
All interested persons are urged to ex­
press theIr approval or disapproval of
the proposed notification form and pro­
posed rules. or to recommend specific
revisions, and to give a lull statement

of their views thereon. Comments pre­
viously submitted in response to the
proposed rules published in the FEDERAL
REGIS1'ER of December 20. 1976, will be
considered by the Commission and tho
Assistant Attorney General in connec­
tion with the promulgation of final rules.
Thus the content of these enrller com­
ments need not be repeated or resub­
mitted.

Issued July 25, 1977.
By the direction of the Commission.

CAROL M. 'rHOllrAS,
Secretary.

[FR Doc.77-21767 Flled '1-29-77;8:46 am)
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